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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

For the District of Columbia j 

Civil Action No. 2182 

i 

Avignone Freres, Inc., a Corporation, et al., Plaintiffs, 

v. 

I 

Frank A. Carrillo, Deputy Commissioner for the District 
of Columbia, United States Employees Compensation 
Commission, et al., Defendants. j 

United States of America, | 

District of Columbia, ss: I 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the tiihes 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed March 27 1939 

j 

In the District Court of the United States I 
For the District of Columbia 
Holding a Civil Court 

Civil Action No. 2182 j 

Avignone Frerf.s, Inc., a Corporation, 1777 Columbia 
Road, Northwest, Washington, D. C., and Phoenix 
Indemnity Company, a Corporation, 1508 H Street, 
Northwest, Washington, D. C., Plaintiffs, 

v. 

Frank A. Cardillo, Deputy Commissioner for the District 
of Columbia, United States Employees’ Compensation 
Commission, McGill Building, Washington, D. C., De¬ 
fendant. 


i 




2 AVIGNONE FRERES, INC., ET AL. VS. F. A. CARDILLO F.T AL. 

Bill of Complaint For Injunction and Other Belief Under 

Compensation Statute 

The plaintiffs, Avignone Freres, Inc., a corporation, and 
Phoenix Indemnity Company, a corporation, by their bill of 
complaint filed herein, respectfully represent to this Hon¬ 
orable Court as follows: 

1. That the plaintiff, Avignone Freres, Inc., is a corpora¬ 
tion organized under the laws of the State of Delaware, 
duly licensed and authorized to do business in the District 
of Columbia and brings this suit in its own right as an 
employer in the District of Columbia. 

2. That the plaintiff, Phoenix Indemnity Company, is a 
corporation organized under the laws of the State of New 
York, duly licensed and authorized to do business in the 
District of Columbia, and brings this suit in its own right 
as insurance carrier for the Avignone Freres, Inc. afore¬ 
said. 

3. That the defendant, Frank A. Cardillo, is a citizen of 

the United States, a resident of the District of Co- 
2 lumbia, and is sued in his official capacity as Deputy 
Commissioner of the United States Employees’ Com¬ 
pensation Commission for the District of Columbia. 

4. That, pursuant to the provisions of an Act of Con¬ 
gress approved March 4, 1927 (44 Stat. L. 1424) known as 
the “Longshoremen’s and Harbor Workers’ Compensation 
Act”, which was made applicable to certain employments 
in the District of Columbia by an Act of Congress ap¬ 
proved May 17, 192S (45 Stat. L. 600) hereinafter referred 
to as “D. C. Workmen’s Compensation Act”, plaintiff 
insurance company had issued to Avignone Freres, Inc., 
a corporation, a certain policy of insurance securing the 
payment of compensation in case of injury or death of the 
employees of said Avignone Freres, Inc. arising out of and 
in the course of their employment. 

5. That on the 16th day of August, 1936, the plaintiff 
Avignone Freres, Inc., hereinafter referred to as employer, 
was engaged in the business of a caterer, confectioner and 
restaurateur at its premises 1777 Columbia Hoad, North¬ 
west, in the District of Columbia and employed in the course 
of its business one Raymond Cook as a pastry cook. While 
handling a crate of eggs for the employer on that date, 
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said Raymond Cook, hereinafter referred to as employee, 
slipped, striking the little toe on his left foot against I the 
flooring of the refrigerator and resulting in the subsequent 
loss of the toenail. The employer furnished medical! at¬ 
tention for the employee. Due to a pre-existing condition 
of diabetes, the infected little toe did not improve but, be¬ 
came gangrenous and on September 10, 1936, an amputa¬ 
tion of the part occurred. This surgical measure was inot 
sufficient to stop the gangrenous progression in the foot 
and on November 7, 1936, the foot was amputated. The 
destructive process still advanced and on November; 18, 
1936, the left leg was amputated just below the knee. No 
further gangrenous progression in the leg was there- 
3 after noted. During this period of time, treatment 
for the diabetic condition was also given and the 
diabetes was at all times fully under control. The em¬ 
ployee was to have been discharged from the hospital; on 
June 1, 1937, but he shortly thereafter developed an acute 
appendicitis and his appendix was removed by operative 
procedure. The surgical wound thereafter healed by pri¬ 
mary intention. He was discharged from the hospital;on 
July 11, 1937, with a very small area of granulation \ or 
healing on the stump of the leg. Medical treatment for the 
condition of diabetes was continued and at no time was the 
diabetes ever out of control. Medical treatment was ajlso 
continued for the small healing area on the stump of the 
leg, which continued to heal slowly but satisfactorily. The 
delay in healing was due to the lack of ample blood supply 
to the stump area caused by arteriosclerosis of the arteries 
of the leg, a condition wholly unrelated to injury or to the 
diabetes. On October 1, 1937, the employee, while at his 
home, lapsed into a coma and was immediately carried;to 
the Emergency Hospital where he died. The cause of death 
as tentatively given by the attending physician Dr. Richard 
Sullivan was “diabetes melitus” but an autopsy on the 
date of death, including macroscopic and microscopic stud¬ 
ies and laboratory tests, definitely disclosed that death was 
actually due to chronic glomerulo-nephritis with nephritic 
toxemia, a condition wholly unrelated to'diabctes and to the 
small area of granulation on the stump of the leg, whijeh 
remained the sole residual of the original injury. The 
autopsy also disclosed the co-existing but unrelated con- 
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ditions of diabetes (under control) and arteriosclerosis. 
Both attending physicians, Dr. Richard Sullivan and Dr. 
Frank E. Gantz, and the autopsist, Dr. Oscar B. Hunter, 
definitely testified as to the true cause of death and that 
there was no relation between the kidney disease and the 
original injury in the course of employment. There 

4 was no medical evidence to the contrary. 

6. That thereafter Margaret Cook, widow and sur¬ 
viving wife of Raymond Cook, deceased employee, filed a 
claim in her own behalf for death benefits under the D. C. 
Workmen’s Compensation Act, which claim was contro¬ 
verted by the employer and its insurance carrier on the 
ground that the death of Raymond Cook on October 1, 
1937, did not result from a personal injury which arose out 
of and in the course of his employment on August 16, 1936. 

7. That the defendant Deputy Commissioner thereupon 
ordered a formal hearing on said claim on November 29, 
193S. 

8. That following said hearing, defendant Deputy Com¬ 
missioner issued a compensation order on March 18, 1939, 
in which he found that the deceased employee had sus¬ 
tained a personal injury on August 16, 1938, resulting in 
his disability and ultimately in his death on October 1, 
1937, which was due to “diabetes melitus” developed as a 
result of the injury, and that there was “a direct chain of 
events from the date of injury to the date of death.” An 
award was then made to the widow Margaret Cook of death 
benefits at the rate of $6.46 per week from October 1, 1937, 
or an accrual of $490.96, and thereafter at the same weekly 
rate subject to the limitations of the statute or until other¬ 
wise ordered by the Deputy Commissioner. An award was 
made of $200.00 as burial expenses and of $150.00 for legal 
services to the widow’s attorney, Crandal Mackey, which 
latter amount was to be deducted from the payment of the 
award. Copy of said compensation order is hereto at¬ 
tached as “Plaintiffs’ Exhibit A” and prayed to be read 
as a part hereof. 

9. That said compensation order filled March 18, 1939, is 
“not in accordance with law” for the following reasons: 

The findings of the Deputy Commissioner that the 

5 employee—■“* * * sustained personal injury result¬ 
ing in his disability and ultimately in his death; * * 
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j 

that notwithstanding the said treatment the amputated 
stump failed to heal and that the wound was still draining 
when the employee was discharged from the hospital j * * 
that the cause of death was found by the last physician in 
attendance, and as indicated by the death certificate,; was 
diabetes melitus; that a post mortem performed revealed 
considerable other complications which contributed tq the 
employee’s death; * * that as the result of the injuryjsus- 
tained the employee developed diabetic gangrene and other 
complications; * * that the pre-existing diabetes upon 
which the injury was super-imposed caused the effectjs of 
the injury to become more severe and involved and started 
a trend of symptoms and complications such as diabetic 
gangrene, degenerative osteomyelitis, several operatioUs or 
amputations, impaired circulation, poor blood supply, jlow- 
cring of resistance, weakness, infection and drainage;, ar¬ 
teriosclerosis, nephritis, toxemia, coma; that all of thelsaid 
conditions were correlated and resulted in the employee’s 
death on October 1, 1937; that there was a direct chain of 
events from the date of the injury to the date of death; 
that death resulted from the injury sustained; * * ”j are 

contrarv to the evidence adduced in the record before him 
*■ 

at the hearing on November 29, 1938. There is no Com¬ 
petent and substantial evidence to sustain said findings. 
The record clearly and undisputedly show's that the; em¬ 
ployee died from a kidney condition coincident with! but 
wholly unrelated in cause and sequence to the original; per¬ 
sonal injury sustained on August 16, 1936. The action of 
the Deputy Commissioner is arbitrary and predicated Upon 
mere guess, or conjecture and without basis in fact, j His 
compensation order is therefore not in accordance iwith 
law. 

Wherefore, the premises considered, plaintiff pray$: 

1. That the United States Writ of Subpoena be issued 
by this Honorable Court against said defendant, Frank A. 
Cardillo, Deputy Commissioner, requiring him by a; day 
certain to be therein named, to appear herein and anjswer 
the exigencies of this bill of complaint; 

2. That the payment of said award be stayed pending 
final decision herein; 

3. That said defendant Deputy Commissioner be 
6 directed and required to file in this cause the jtran- 
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script of testimony adduced before him on November 29, 
1938; 

4. That an injunction issue, pendente lite, and perma¬ 
nently restraining and enjoining said defendant Deputy 
Commissioner from carrying into effect any part of said 
compensation order filed March 18, 1939, and requiring 
said defendant to vacate and set aside the same en toto; 
and 

5. That the plaintiffs may have such other and further 
relief as the nature of the case may require and to this 
Honorable Court seem meet and proper. 

AVIGNONE FRERES, INC., a corpora¬ 
tion, and 

PHOENIX INDEMNITY COMPANY, a 
corporation. 

By FRANK H. MYERS 
Their representative and agent. 

FROST, MYERS & TOWERS 
BY FREDERIC N. TOWERS— 

Attorneys for Plaintiffs. 

District of Columbia, 55 : 

FRANK H. MYERS, being first duly sworn according to 
law on oath deposes and says that he is one of the attorneys 
for the Phoenix Indemnity Company and Avignone Freres, 
Inc. in the above entitled compensation matter, and is duly 
authorized by said corporations to make this acknowledg¬ 
ment; that he has read the foregoing bill of complaint by 
him subscribed and knows the contents thereof; that the 
facts therein stated upon his own knowledge are true and 
those stated upon information and belief, he believes to 
be true. 

FRANK H. MYERS 

Subscribed and sworn to before me this 27th day of 
March, 1939. 


(Seal) 


ELIZABETH R YOUNG, 
Notary Public , D. C. 
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7 Exhibit A 

Filed March 27 1939 j 

United States Employees * Compensation Commission 
District of Columbia Compensation District 

i 

Compensation Order Award of Compensation j 

Case No. 796-16 Fatal ! 

In the matter of the claim for compensation under the'Dis¬ 
trict of Columbia Workmen’s Compensation Act j 

(Raymond Cook, deceased employee) 

Margaret Cook, Claimant 

v. 


Avignone Freres, Inc., Employer 
Piioenix Indemnity Company, Insurance Carrier j 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hear¬ 
ing having been duly held in conformity with law, the Dep- 
utv Commissioner makes the following 

j 

Findings of Fact | 

That on the 16th day of August, 1936, the deceased above 
named was in the employ of' the employer above named, 
whose address is 1777 Columbia Road, Northwest, Wash¬ 
ington, District of Columbia; that the employer was sub¬ 
ject to the provisions of an Act of Congress approved May 
17, 1928, entitled “An Act to provide compensation; for 
disability or death resulting from injury to employees in 
certain employments in the District of Columbia, and; for 
other purposes”; that the liability of the employer; for 
compensation under the said Act was insured by i the 
Phoenix Indemnity Company; that on the said day; the 
deceased herein, while performing service as a pastry cook 
for the employer, sustained personal injury resulting in 
his disability and ultimately in his death; that while Han¬ 
dling a crate of eggs in the refrigerator he slipped, strik¬ 
ing his left fifth or little toe against the flooring of the 
refrigerator, suffering the loss of the toenail; that infec¬ 
tion and gangrene of the toe developed which gradually 
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extended into the foot and leg; that written notice of in¬ 
jury was not given within thirty days, but that the em¬ 
ployer had knowledge of the injury and has not 

8 been prejudiced by the lack of such written notice; 
that the employer furnished the employee with medi¬ 
cal treatment, etc., in accordance with the provisions of 
section 7 (a) of the said Act; that the average annual 
earnings of the deceased herein at the time of his injury 
amounted to $960.00; that on August 26, 1936, the employee 
was admitted to Emergency Hospital for antiseptic treat¬ 
ment and for treatment to improve circulation; that x-ray 
examination disclosed a destructive process involving the 
fifth toe and that on September 10,1936, the toe was ampu¬ 
tated; that the degenerative process advanced and involved 
the fifth metatarsal bone which was subsequently removed 
on September 26, 1936: that the gangrenous condition pro¬ 
gressed and involved all of the tarsal bones and that on 
November 7, 1936, the foot was amputated; that the de¬ 
structive process still advanced and that there was ab¬ 
sorption into the astragalus and os calcis; that on Novem¬ 
ber 18, 1936, the leg was amputated just below the knee; 
that thereafter further x-ray examination revealed a nec¬ 
rosis involving the entire stump of the tibia and fibula with 
areas of increased bone destruction and proliferation run¬ 
ning into the femur; that the employee remained in the 
hospital until July 11, 1937, during which period he re¬ 
ceived constant and careful medical attention including 
blood transfusions: that notwithstanding the said treat¬ 
ment the amputated stump failed to heal and that the 
wound was still draining when the employee was dis¬ 
charged from the hospital; that medical treatment and 
dressings for the stump were continued at the employee’s 
home until October 1, 1937, on which date he lapsed into a 
coma, was re-admitted to the Emergency Hospital and died 
there on the same day; that the cause of death as found by 
the last physician in attendance, and as indicated by the 
death certificate, was diabetes melitis; that a post morten 
performed revealed considerable other complications which 

contributed to the employee’s death; that the em- 

9 plovee had been a diabetic and had received treat¬ 
ment for the said condition for several years prior 

to the injury sustained; that during his entire stay at the 
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Emergency Hospital and after his discharge up to the date 
of his death, the employee had been given insulin treat¬ 
ment to keep the diabetes under control; that as the result 
of the injury sustained the employee developed diabetic 
gangrene and other complications; that he had an inflected 
open wound from the time of the injury to the time 6f his 
death; that the pre-existing diabetes upon which the injury 
was super-imposed caused the effects of the injury to be¬ 
come more severe and involved and started a trend of 
symptoms and complications such as diabetic gangrene, 
degenerative osteomyelitis, several operations or amputa¬ 
tions, impaired circulation, poor blood supply, lowering of 
resistance, weakness, infection and drainage, arteriosclero¬ 
sis, nephritis, toxemia, coma; that all of the said conditions 
were correlated and resulted in the employee’s death on 
October 1, 1937; that there was a direct chain of events 
from the date of the injury to the date of death; that cjeath 
resulted from the injury sustained; that written notice of 
death was not given within thirtv da vs, but that the! cm- 
plover had knowledge of the death and has not been preju¬ 
diced by the lack of such written notice; that the burial of 
the deceased was conducted by Undertaker 0. J. Ives,j and 
that the bill of expenses for the said burial amounted to 
the sum of $287.00, no part of which has been paid; that 
Margaret Cook, born on February 22, 1890, and married to 
the deceased on July 18, 1923, is the surviving wife of the 
deceased; that as the result of the injury sustained; the 
employee was wholly disabled from August 25, 1936, to 
September 30, 1937, inclusive, and that compensation! for 
the said temporary total disability is payable for a pejriod 
of 57 3/7 weeks at the rate of $12.31 per week in the amount 
of $706.95; that the employer and insurance carrier 
10 have paid the sum of $689.36 as compensation; for 
disability, leaving a balance of $17.50 which is how 
payable to the surviving wife as disability benefits; that the 
said beneficiary is also entitled to the payment of death 
benefits at the rate of $6.46 per week, beginning October 1, 
1937; that the accrued compensation for death to March 
16, 1939, inclusive, is $490.96 (76 weeks at $6.46 per week); 
that the employer has paid nothing as death benefits.; 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 


i 


i 
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Award 

That the employer, Avignone Freres, Inc., and the in¬ 
surance carrier, Phoenix Indemnity Company, shall pay 
compensation to the claimant as follows: disability bene¬ 
fits due the employee prior to his death, 57 3/7 weeks, at 
the rate of $12.31 per week, from August 25, 1936, to Sep¬ 
tember 30, 1937, inclusive, amounting to $706.95, of which 
amount $689.36 has already been paid, leaving a balance 
of $17.50 now due and payable; and as death benefits, 76 
weeks at the rate of $6.46 per week from October 1, 1937, to 
March 16, 1939, inclusive, amounting to $490.96; that the 
employer and insurance carrier shall thereafter continue 
the payment of death benefits in bi-weekly installments at 
the rate of $6.46 per week subject to the limitations of the 
Act or until otherwise ordered: that the employer and in¬ 
surance carrier shall also pay the sum of $200.00 as burial 
expenses to Undertaker C. J. Ives, 2S47 "Wilson Boulevard, 
Ai-lington, Vi rginia. 

A fee for legal services rendered in connection with this 
claim is approved in the amount of $150.00 in favor 
11 of Attorney (Vandal Mackey, same to be a lien upon 
and deducted from the payment of this award. 

Given under my hand at "Washington, D. C-, this eight¬ 
eenth day of March, 1939. 

FRANK A. CARDILLO 

Deputy Commissioner, 

District of Columbia Com¬ 
pensation District. 

Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, attorney for the claimant, 
and attorney for the respondent, at the last known address 
of each, as follows: 
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Name Address 

i 

Mrs. Margaret Cook 2011 North Taylor Streetj, Ar¬ 

lington, Virginia 

Avignone Freres, Inc. 1717 Columbia Rd., N.j W., 

Washington, D. C. 

i 

Phoenix Indemnity Company 1508 IT Street, N. W., Wash¬ 
ington, D. C. 

! 

Mr. Crandal Mackey 710 loth St., N. W., Washing¬ 
ton, D. C. i 

Mr. Frank H. Myers 810 Hibbs Building, Washing¬ 

ton, D. C. 

Mailed: March 18, 1939. 

FRANK A. CARDILLO 
Deputy Commissioner. 

12 United States Employees’ Compensation Compas¬ 
sion for the District of Columbia 
Before Hon. Frank A. Cardillo, I 

Deputy Commissioner for the District of Columbia 

No. 796-16-F | 

Transcript of Testimony at Hearing j 

Filed January 11, 1940 

Margaret Cook (Widow of Raymond Cook, deceaspd), 

Claimant, 

vs. 

Avignone Freres, Inc., Employer , j 

I 

Phoenix Indemnity Company, Insurance Carrier. I 

**#**# 

Pusuant to notice, this matter was heard before Honor¬ 
able Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, at Wash¬ 
ington, 1). C., on the 29th day of November, 1938, at! 10 
o’clock a. in. j 

APPEARANCES: 

Crandal Mackey, Esquire, 

on behalf of the claimant; 

Frank II. Myers, Esquire, 

on behalf of the respondent. 


I 

i 
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13 The Deputy Commissioner: The hearing in this 
case is upon the application of the Claimant, Marga¬ 
ret Cook, who has filed a claim for death benefits as the 
surviving wife of the deceased Raymond Cook. 

As alleged, the claim arises out of the death of the said 
Raymond Cook, who died October 1, 1937, as a result of 
injuries sustained on or about August 16, 1936, while em¬ 
ployed as a pastry cook for the Avignone Freres, Incorpo¬ 
rated. 

According to the papers on file in the office of the Deputy 
Commissioner, the injury occurred as follows: 

Slipped in the ice box and knocked his left little toe-nail 
off. Gangrenous condition of the distal phalanx of the left 
little toe. 

The claim for death benefits has been controverted by 
the employer and by the insurance carrier. 

Mr. Myers, will you please state the contention of the 
employer at this time ? 

Mr. Myers: Our contention is that this man’s death was 
not due to any condition connected with the original injury 
of August 16, 1936, but was due to a condition wholly un¬ 
related to the duties of his employment. 

The Deputy Commissioner: Is that the only issue in¬ 
volved in the case ? 

Mr. Myers: Apparently that is the only issue involved 
in the case, yes, sir. 

14 The Deputy Commissioner: I note that compen¬ 
sation payments were begun following the injury 

and payments were made at the rate of $11.77 a week for 
a total period of— 

Mi-. Myers (interposing): Fifty-six weeks. 

The Deputy Commissioner: A period of 56 weeks, in the 
aggregate amount of $659.12. 

Xow, the basis for the payment of compensation at the 
rate of $11.77 appears to be an average weekly wage of 
$17.69. 

Ts that correct? Is it correct that that represents the 
average weekly wage of the deceased employee at the time 
of the injury? 

Mr. Mackey: I do not know that. I will have to get that 
information from Mr. Avignone. 
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]\rr. Myers: I think that is correct, Mr. Commissioner. 
They have been paying that right along for a period of 56 
weeks, and I won’t raise any question on the rate at this 
time. I agree to that. 

The Deputy Commissioner: Of course, I do not know 
what the claimant will agree to. j 

Mr. Mackey: You mean they paid her for 56 weeks!? 

The Deputy Commissioner: Yes. j 

Mr. Myers: Yes. j 

Mr. Mackey: I have no reason to dispute it if Mr. Myers 
says it is so. 

The Deputy Commissioner: The wages as stated 

15 in the employer’s report were $80 per month. That 
would represent an annual earnings of $960. 

T do not know how the carrier figured or computet} the 
compensation rate on the basis of that. 

Mr. Myers: Mr. Cook filed a claim showing that! his 
wages were $20 a week, in his original claim. 

That was filed here in October, 1936, and the report of 
September 22, 1936, says that the wages were $40 every 
two weeks, which is approximately the same as $20 a week. 

The Deputy Commissioner: Well, you do not dispute* the 
fact that he received $80 a month, do you ? 

Mr. Myers: Well, apparently this is just a computation 
here. I did not go into that. I thought it was $960 a year. 
Fifty-two weeks, $17.69, $11.77, is the way they figurckl it 
out. 

The Deputy Commissioner: On the basis of an annual 
earning of $960, the compensation rate would be $12.31 a 
week, which is two-thirds of the average weekly wage of 
$18.46. Therefore there is due a balance between | the 
amount paid at the rate of $11.77 and the amount wljiich 
should have been paid at the rate of $12.31. 

Mr. Myers: Then, for the benefit of the record, I will 
state that there is still due on the original claim the sunii of 
$30.24, making the difference between what has been plaid 
her and the amount correctly due at the rate| of 

16 $12.31, which I will see a check is made out fop to 

the widow, for that purpose. j 

The Deputy Commissioner: All right. You may pro¬ 
ceed. 
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Mr. Myers: There has been a total medical item paid, if 
I may make one more statement for the record, of approxi¬ 
mately $1,213.08 for physicians and x-rays, and a total of 
$1,534.97 has been paid to the Emergency Hospital for hos¬ 
pitalization up to date. 

Mr. Mackey: In addition to the $1,213? 

Mr. Myers: Yes. 

Mr. Mackey: Hospitalization? 

Mr. Myers: Yes, $1,534.97. 

The Deputy Commissioner: Mr. Mackey, are your wit¬ 
nesses here, the medical witnesses? 

Mr. Mackey: I can get the doctor whom I promised to 
pay out of my own pocket; I can get him here on a phone 
call. I would rather use him in rebuttal, though, with your 
permission. 

The Deputy Commissioner: Well, the usual procedure 
here is to have the claimant put in his case and the carrier 
put in its defense. 

I see from my record that you have Doctors Hunter, 
Foley, Sullivan, and Gantz under subpoena. 

Are they here? 

Mr. Mackey: Thev were merely names taken from the 
history of the case. 

17 The Deputy Commissioner: That makes no differ¬ 
ence as long as you subpoened them; they should be 

here. 

Mr. Mackey: I did not subpoena them in the sense that 
thev would be with mv witnesses, because thev are all hos- 
tile witnesses, all witnesses employed by the insurance com¬ 
pany in this case. 

The Deputy Commissioner: And two of these doctors 
also have been subpoened by the insurance carrier—that 
is, Doctors Gantz and Hunter. 

That would leave Doctor Foley and Doctor Sullivan as 
witnesses whom you asked to be brought in and whom the 
carrier has not requested to be brought in. 

Mr. Mackey: Who are those? 

The Deputy Commissioner: Doctor Foley and Doctor 
Sullivan. 

You may proceed. 

Mr. Mackey: You do not care to hear the grounds of my 
claim, then? 
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The Deputy Commissioner: T presume, briefly speaking, 
the claim is that the death resulted from the injury! sus¬ 
tained. ! 

Mr. Mackey: Yes, but T would like to get in the record 
the theory of my case. j 

The Deputy Commissioner: We do not usually proceed 
in that manner: it just encumbers the record to do so. 

Mr. Mackev: It will certainly clarify the case to 
18 get in the record the theory of it. 

The Deputy Commissioner: I would rather! you 
bring that out bv the medical evidence. 

Mr. Mackey: Says what? 

The Deputy Commissioner: I say I would rather that 

you bring that out bv the medical evidence. 

* ~ * 

Mr. Mackey: Yes, all right. 

The Deputy Commissioner: Please call your first j wit¬ 
ness. 

Mr. Mackev: I made that statement due to the fact! vou 

*/ j » 

asked counsel for the insurance company what his claim 
was, and I thought it proper— 

Mr. Myers (interposing): He asked what my denial:was 
and I merely denied the claim. 

M r. Mackey: All right. 

The Deputy Commissioner: Please call your first 'wit¬ 
ness. 

Mr. Mackey: Yes, I will call Margaret Cook. 

Thereupon Margaret Ida Cook was called as a witness 
for and on behalf of the claimant herein, and being then 
and there duly sworn by the Deputy Commissioner,; as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

i 

Direct Examination 


By Mr. Mackev: 


Q. State your full name. A. Margaret Ida Cpok. 
19 Q. And where do you reside? A. 2011 North Tay¬ 
lor Street, Cherrydale, Virginia. 

Q. Have you any occupation? A. No, sir. 

Q. What relation were you to Raymond Cook? A. Wife. 
Q. How long had you been married to him? A. Fourteen 
years. 


I 
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Q. Bo you remember where he was employed in August, 
1936 ? A. Yes. 

Q. Where? A. Avignone Freres. 

Q. On Columbia Road? A. On Columbia Road. 

Q. Near Eighteenth Street? A. Fourteenth, I think, Mr. 
Mackey. 

Q. In Washington? A. Yes. 

Q. What was his occupation? A. Well, Mr. Cook's occu¬ 
pation was ice cream maker, but he was helping the baker, 
helping the baker out there, but he was an ice cream maker. 
Q. That was his trade or calling? A. Yes, sir. 

20 Q. Do you remember an occasion about August 
16, 1936, when he came home from his work in the 

afternoon? A. Yes, sir. 

Q. Did he tell you of any injury that he had suffered 
that day ? A. Yes. 

Q. Tell us about that. A. He said he had slipped in the 
ice box. 

Q. Speak up loudly enough so that we can all hear you. 
A. He said he had slipped in the ice box and had dropped 
this crate of eggs, and in slipping he hurt his toe. 

Q. Did he tell you how he hurt his toe? A. Well, when 
he slipped, that his toe went down, and, as I understand, in 
between a slat: they had these big refrigators or ice box, 
whatever they call it, there, and his foot slipped down in 
between those slats. 

Q. In the ice box? A. Yes, sir. 

Q. Did he show you his foot? A. Yes, sir. 

Q. Now, tell the Commissioner what the condition of his 
foot was. A. Well, the nail was hanging. 

Q. On what toe? A. On the left, the left foot, the small 
toe, and it was bleeding. 

21 Q. Did you do anything for it ? A. Yes, sir. 

Q. What? A. We bathed it in hot salts water. 

Q. Was the nail torn off ? A. It did come off in a couple 
of days; it was not altogether off then. 

Q. At that time did he have any other physical injury? 
A. No, sir. 

Q. Any break in the continuity of his skin? A. No, sir. 
Q. Your answer was—A. (Interposing) No, sir. 

Q. Anywhere? A. No where. 
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j 

Q. How often did you see his foot? A. He bathed it 
every evening. j 

Q. Did you assist each time A. Yes, sir. 

Q. You did? A. Yes, sir. 

Q. For how many evenings? A. Well, it happened oii the 
16th of August and up until the day that he went into! the 
hospital he bathed it. 

22 Q. Did it get any better? A. Well, it looked—it 
just looked—it was—it looked just like it was, |Mr. 

Mackey, and then the evening before he went into the hos¬ 
pital it started swelling. 

Q. After the injury to the foot on August 16, 1936,1 did 
he continue to go to work? A. Yes, sir. 

Q. Did he work up to the time he went to the hospital ? 
A. Yes, sir, he worked that day. 

Q. Do you remember the date? A. That he went to|the 
hospital ? | 

Q. Yes. A. Yes. 

Q. What was the date ? A. The 26th of August. 

Q. The 26th of August? A. Yes, sir. j 

Q. At that time what was the condition of his foot? i A. 
Well, it was all swollen up around the ankle. 

Q. Who directed that he be taken to the hospital? j A. 
Doctor Gantz. 

Q. Who is Doctor Gantz ? A. Well, Doctor Gantz. 

Q. Does he represent you or the insurance company? j A. 
No, the insurance company. 

23 Q. Did you have any say-so as to what doctor you 
could get? 

Mr. Myers: I object. I think that is entirely irrelevant, 
incompetent, and immaterial. 

Mr. Mackey: I think the record is clear that the doctor 
is a physician— 

Mr. Myers (interposing): It is immaterial. 

Mr. Mackey: He is the physician provided by the em¬ 
ployer following the injury. 

Mr. Mvers: There is no controversion of that. 

Mr. Mackey: I just want to bring out that she was hot 
allowed to select her physician. 

The Deputy Commissioner: That is the law. The ljaw 
provides that the employer’s duty is to furnish medical 
treatment. 
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Mr. Mackey: Yes. 

The Deputy Commissioner: And that was done in this 
case. 

Mr. Mackey: It is the law that the employer provide the 
medical treatment, but the insurance company usually sum¬ 
mons whomever it wants to. 

The Deputy Commissioner: I cannot very well discuss 
that. 

Mr. Mackey: It is the law that the employer must em¬ 
ploy the doctor of the insurance company, is it ? 

The Deputy Commissioner: I do not know of any such 
provision of the law. 

Mr. Mackey: No, I understand not. 

24 Bv Mr. Mackev: 

» •> 

Q. After he went to the hospital, who treated him? A. 
Doctor Gantz and Doctor Sullivan. 

Q. Doctor Sullivan and Doctor Gantz? A. Yes, sir. 

Q. You visited him regularly at the hospital, did you? 
A. Every dav, ves, sir. 

Q. Do you recall any operations on him at the hospital, 

any amputations? A. Yes, this toe—I think there was a 

bone—I think there was a bone that thev first removed from 

* 

his toe, and I think his toe was removed and, if I am not 
mistaken, this part of his foot (indicating) was taken off 
first. 

By the Deputy Commissioner: 

Q. What part of his foot do you refer to as “this part of 
his foot”? A. To the ankle, I think. 

Bv Mr. Mackev: 

Q. And then what was the next amputation? A . I do not 
remember whether it was above the ankle and then below 
the knee. 

Q. And then what was the next operation, the next ampu¬ 
tation? A. Below the knee was the last one. 

Q. Do you remember the number of amputations 

25 that were made? A. I think there were five. 

Q. The record shows three amputations. Have 
you any reason to say that that was not correct? A. No, I 
have not. 
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Q. The hospital records show that. A. No, I have not. 

Q. Were you consulted with reference to any of these am¬ 
putations? A. Yes. Doctor Gantz always talked to! me 
about that. 

Q. Now, after this injury, after he went to the hospital 
on the 26th day of August, 1936, ten days after the injury, 
did he ever return to work? A. No, sir. 

Q. From that time on? A. No, sir. 

Q. To the time of liis death? A. No, sir. 

Q. Did you ever give your permission to have an autopsy 
performed? A. No, sir. 

Q. Were you ever asked by any of these doctors if they 
could perform an autopsy on your husband? A. No. 

Q. Were you ever advised that there had been! an 

26 autopsy performed on your husband? A. No, I did 
not know anything about it until after my husband 

was buried. 

Q. Until your husband was dead? A. Yes, sir. 

Q. And buried? A. Yes, sir. | 

Q. After he had been to the hospital—Just strike that 
out. j 

How long was he in the hospital? A. Eleven months. 

Q. Eleven months? A. Yes, sir. 

Q. And did he go home then? A. Yes, sir; he came hopie 
on the lltli of June. 

Q. On the 11th he came home? A. Yes, sir. 

Q. And what was his condition then? A. He seemed! to 
be all right then, other than his leg. 

Q. What was the condition of the stump of his leg thqn? 
A. Well, it was not healed; it had not all healed. There 
was a small place, as I understand, about that size (indi¬ 
cating), but I have never seen it. 

Q. After he came home did he get any medical treat¬ 
ment? A. Yes, sir. 

27 Q. Who gave him that ? A. Doctor Gantz and Doc¬ 
tor Sullivan treated his leg. 

Q. They treated him? A. Yes, sir. 

Q. How often did they visit him from June to October 1 1, 
when he died? A. Well, I don’t know. I know he went 
down a couple of times a week. My daughter used to take 
him into the office of Doctor Gantz and Doctor Sullivan, 
which had been out to the house, too, when he first caihe 
home, but later they used to take him of an evening. 
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Q. Now, do you remember the day when he was removed 
to the hospital the last time? A. Yes, sir. 

Q. What was his condition? Was he conscious or un¬ 
conscious? A. No, sir; he was unconscious. 

Q. What time of day did he become unconscious? A. 
Well, I judge it was around 5:30. 

Q. Around 5:30? A. Yes, sir. 

Q. Prior to this unconsciousness, was there any physical 
ailment that he suffered other than the injury to his stump? 
A. Well, Doctor Sullivan during that week had been treat¬ 
ing him for pneumonia; he said it was pneumonia he 

28 had. 

Q. Doctor who? A. Sullivan. 

Q. Doctor Sullivan said he had pneumonia? A. Yes. 

Q. Are you sure it was pneumonia? A. No. I only knew 
what Doctor Sullivan said, and he said since that it was not 
pneumonia. 

Q. It was not pneumonia? A. No, sir; he said a piece 
of his lungs had collapsed, and that is what he taken to be 
pneumonia, that he heard this rattle, and that is what he 
taken to be pneumonia. 

Q. And he was removed to the hospital while uncon¬ 
scious? A. Yes, sir. 

Q. On October 1, 1937? A. Yes, sir. 

Q. And how long was it before he died? A. I was not 
there, Mr. Mackey, but 1 think my daughter told me it was 
about 20 minutes after he had gotten in the hospital. 

Q. Did you ever talk to Doctor Sullivan about the cause 
of his death? A. Yes, sir, I have. 

Q. What did he tell you ? 

Mr. Mvers: I do not think this is relevant testimonv. 
You will have Doctor Sullivan here. This is merely 

29 hearsay. 

Mr. Mackey: I do not know; it may develop some¬ 
thing independent of hearsay. 

Mr. Myers: It is certainly not substantial or competent 
testimony to have her tell something Doctor Sullivan said. 

Mr. Mackev: I am not claiming Doctor Sullivan’s testi- 
mony, whether it conies through her as an admission or 
something else— 

The Deputy Commissioner (interposing): Go ahead, 
Mr. Mackey, and make it as brief as possible. 
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The Witness: Well, at first he told me it was pneumonia, 
and then of course they performed the autopsy and nobody 
seemed to know after that; at least, I never heard any re¬ 
port from the autopsy, but they did clear it up that it was 
not pneumonia he died from, that his lungs and kidney had 
collapsed. 

By Mr. Mackey: 

Q. And they never told you vet what your husband Idled 
off A. No, sir. 

Q. Neither the insurance company nor a physician! nor 
anvone else ever told vou what vour husband died off A. 
No, sir. That is all I know. 

Mr. Mackey: You mav cross-examine. I 

Cross-Examination 

i 

Bv Mr. Mvers: i 

Q. Mrs. Cook, your husband developed some sort jof a 
cold during- the latter part of September, did he pot? 

30 A. Yes, sir. 

Q. In 1937? A. Yes, sir. 

Q. Will you tell us a little bit about when that was; I 
mean, when you noticed it and what you noticed about! the 
symptoms ? A. Well, just a cough, and Doctor Sullivan 
attended him for that; he gave him medicine a week before 
he went to bed for that, for the cold. 

Q. Tell us a little about when you first noticed that, when 
vou first noticed that vour husband had a cold or first no- 

%> nt 

ticed that about your husband, and what it was that you; did 
notice that led vou to believe he had a cold. A. He was 

V 

just coughing, and when he would go in the office for treat¬ 
ment for his leg, I told him he better speak to Sullivan 
about the cold. 

Q. Did you go with him? A. No, sir; my daughter \yent 
with him. 

Q. Your own daughter? A. Yes, my daughter; not Mr. 
Cook’s daughter. 

Q. Not Mr. Cook’s daughter? A. No. 

Q. And what is her name? A. Catherine B. Wood, j 

Q. And did this cold get progressivclv worse?; A. 

31 Yes, it did. " j 

Q. As far as its effects were noticed by you? j A. 

Yes, sir. 
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Q. And what developed; when did you first notice he had 
a cough? 

When was that? A. Then, at first, on a Monday evening, 
he told us—we were at the dinner table and he told us he 
felt awfully bad, and I said, “Whv not go up and go to 
bed?” 

Q. Did he tell you how he felt bad ? A. Xo; he just said lie 
had this cough and this chest hurting him. 

Q. He had pain in the chest? A. Yes. 

Q. Did he indicate where in the chest he had the pain? 
A. Xo, he did not. 

Q. Did he show anv evidence of his nose running? A. 
Yes. 

Q. Was his nose running, too? A. Y’es. 

Q. Was he blowing his nose ? A. Xo, sir. 

Q. Was he expectorating; was lie spitting up at that 
time—I do not mean vomiting? A. Xo; when he coughed 
he would. 

32 Q. Sort of a choking sensation ? A. Yes. 

Q. Did he complain of having any headache? 

A. Xo. 

Q. The only complaint he made in reference to pain was 
down in his chest ? A. Y’es, sir, that is right. 

Q. This was during the week before he went into the 
hospital? A. Y'es, sir. 

Q. Y’ou had not noticed any of these symptoms prior to 
that time, had you ? A. Xo, sir. 

Q. Now, on the day he was taken to the hospital, can you 
tell us a little about how he became more seriously ill? A. 
Doctor Sullivan had been treating him all that week; on 
Monday evening my daughter called up Doctor Sullivan and 
he ordered Aspirin for him and some kind of medicine to 
inhale; I had to put it in water—to inhale it—and had it 
on the stove and let him inhale it that way. We treated 
him that way from Monday until about Thursday, that way, 
and then to Friday, and my daughter taken his tempera¬ 
ture, and his temperature seemed to be high, and we called 
Doctor Sullivan. 

Q. Do you remember what his temperature was? A. 
Xo, I do not. I was sick at the time myself. 

33 She called Doctor Sullivan and I think it was 
around 4 o’clock when he got out there, and Doctor 

Sullivan gave him a hypodermic. 
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Q. Was he in bed at the time? A. Yes, sir; he was in 
bed since Monday. 

Q. And that was what day of the week? A. Friday, the 
day he died. 

Q. Now, along about 5 o’clock did he seem to get worse, 
then? A. I went upstairs and found him unconscious and 
we called in right away, and Doctor Gantz first answered. 

The Deputy Commissioner: Mrs. Cook, I cannotihear 
you; you drop your voice so at the end of the sentence I 
do not get the full benefit of it. 

By Mr. Myers: 

Q. Will you repeat what you said—Perhaps Mr. Middle- 
miss had better read the answer. 

The Reporter (reading): 

“A. I went upstairs and found him unconscious and we 
called in right away, and Doctor Gantz first answered.” 

The Witness: And then he told my daughter he would 
call Doctor Sullivan and have Doctor Sullivan come right 
away, and Doctor Sullivan got out there, I will say, arpund 
five-thirty; he worked on my husband then, gave him |>ome 
stimulants, trying to bring him to, I suppose, and 
34 he was in the house about a half an hour before they 
were even able to move him to the hospital. 

| 

By Mr. Myers: 

Q. Were you sick during all this period of time? A. Yes. 

Q. You were not in bed? A. I got out of bed so that my 
husband could go to bed. 

Q. Were you being treated at that time? A. Yes, dir. 

Q. He was taken to the hospital along about 5:30, was he? 
A. No; it was after 6 o’clock. 

Q. After 6 o’clock? A. Yes. 

Q. And your daughter went with him to the hospital? A. 
She did not go in the ambulance with him; Doctor Sullivan 
went in the ambulance with him. 

My daughter went on down in Doctor Sullivan’s car.j My 
brother drove the car down and the two of them went dpwn. 

Mr. Mackey: Are any of your doctors in the room? j 

Mr. Myers: Doctor Gantz is in the room. 

Mr. Mackey: Doctor Gantz is here? 

Mr. Myers: And Doctor Foley. 
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By Mr. Myers : 

Q. Mrs. Cook, have you been using the services of 

35 Doctor Gantz since that time? A. Doctor Sullivan 
has been treating me. 

Q. Doctor Sullivan ? A. Yes, sir. 

Q. And he has been your personal physician? A. Yes, 
sir. 

Q. Is Doctor Sullivan the one who principally treated 

your husband at the home? A. Yes, sir. 

Q. When he was home ill ? A. Yes, sir. 

Mr. Myers: 1 think that is all. 

* 

Examination In Chief 

By the Deputy Commissioner: 

Q. Did your husband die in the hospital, Mrs. Cook? A. 
Yes. 

Q. What hospital? A. Emergency. 

Q. The same hospital that he had been at before? A. 
Where he was before, ves. 

Q. I did not quite understand how long he had been ill 
with a cold, as you said, before he was taken to the hos¬ 
pital. A. Well, he had a cold about a week before he went 
to bed, just coughing like, and, as I say, he had been going 
into Doctor Sullivan’s office for treatment of his 

36 leg, and I told him one evening, “You had better 
get Doctor Sullivan to give vou something for vour 

cold,” which he did, and on 'Monday evening he said he 
felt right bad, and I told him to go up and go to bed and we 
would call Doctor Sullivan then, and he told us to give him 
this Aspirin and he ordered this medicine for him to in¬ 
hale. 

Q. What was the condition of his leg at that time? A. I 
cannot tell vou anvthing about the leg; I never saw it. 

Q. What were his complaints? A. Well, he never com¬ 
plained about his leg. Of course, there was a terrible odor 
to his leg, but he used to go in two or three times a week— 
I do not know which day it was—to have a new bandage 
put on it. 

Q. When were you born, Mrs. Cook? A. February 22, 
1890. 

Q. Have you any children under 18 years of age? A. No, 
none that young, no. 
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The Deputy Comniissioner: Is there any question ^about 
her marital status? 

Mr. Myers: None that T know of. I have not seen the 
marriage certificate. Is there one in the record ? 

The Deputy Commissioner: No. 

By the Deputy Commissioner: 

Q. When were vou married to Mr. Cook, Raymond 

37 Cook? A. Julv 18, 1923. 

Q. Where were you married? A. In Saint Charles 
Parish. I 

Q. Where was that? A. In Arlington, Virginia. 

Bv Mr. Myers: 

I 

! 

Q. Near Arlington, Virginia? A. Yes. 

i 

By the Deputy Commissioner: 

i 

Q. Did you incur any expense in the burial of your hus¬ 
band? A. You mean have I paid the funeral expensie? 

Q. What was the expense of the funeral? A. $287.! 

Q. Did you pay any part of it? A. No, 1 have not.' 

The Deputy Commissioner: That is all. 

Redirect Examination 

i 

Bv Mr. Mackev: 

\ 

Q. I have one more question: 

Did Doctor Sullivan ever bandage your husband’s chest 
at any time? A. No, sir. 

Q. Did he ever tell you that your husband had 

38 lobar pneumonia? A. Yes, a couple of days before 

he died he told me that. 

Q. He said he had lobar pneumonia? A. He had pneu¬ 
monia, yes, sir. 

Q. Did he ever tell you what was the cause of your! hus¬ 
band ’s death ? I 

I believe you answered lie never did? A. No, other|than 
the pneumonia, and later 1 heard they found out it wafe not 
pneumonia he had; Doctor Sullivan told me that it! was 
the lung and kidney; in fact, Doctor Gantz made the kanie 
remark, the lungs and kidney both had collapsed. 

Mr. Mackey: That is all. 

The Deputy Commissioner: Is that all? 
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Mr. Myers: I have one other question to ask Mrs. Cook. 
The Deputy Commissioner: Yes. 

'Re-Cross-Examination 

Bv Mr. Mvers: 

• * 

Q. Is your first husband living? A. No, sir. 

Q. He died, too? A. Yes, sir. 

Mr. Myers: That is all. 

The Deputy Commissioner: You may sit back. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

39 The Deputy Commissioner: Who is your next wit¬ 
ness, Mr. Mackey? 

Mr. Mackev: I will call Catherine Wood. 

Thereupon Catherine Barbara Wood was called as a wit¬ 
ness for and on behalf of the claimant herein, and being 
then and there duly sworn by the Deputy Commissioner, 
assumed the witness stand and, upon examination, testified 
as follows: 

Direct Examination 

Bv Mr. Mackev: 

% * 

Q. State vour full name. A. Catherine Barbara Wood. 
Q. Catherine ? A. Barbara. 

Q. Wood? A. Yes. 

Q. Catherine Barbara Wood? A. Yes. 

Q. What is your last name? A. Wood—W-o-o-d. 

Q. Are you a daughter of Raymond Cook, deceased? A. 
I am a stepdaughter. 

Q. A stepdaughter? A. Yes. 

Q. You lived in his house in August, 1936? A. Yes, 

40 I did. 

Q. Did you see him every day? A. Yes. 

Q. During that month? A. Yes. 

Q. Do you remember his receiving an injury during that 
month? A. Yes, I do. 

Q. Did you see his foot when he came home from work 
at any time that month? A. I saw him limping, and later 
on I—I did not see him that day; I was out. I saw it 
swollen later on. 
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Q. You saw his toe? A. Yes. 

Q. Did he tell you how his toe got hurt? A. He told me 
that he hurt it— 

The Deputy Commissioner (interposing): There jis no 
dispute with respect to the injury, Mr. Mackey. The in¬ 
jury is admitted. 

Mr. Mackey: Yes, indeed. 

i 

By Mr. Mackey: 

i 

Q. Do you know prior to that injury of any illness he 
had of any kind? A. He had a carbuncle on his back and 
one on his leg. 

Q. flow long before that injury was it that he had 

41 those? A. One was about three years and then the 

other one was about a rear and a half afterwards. 

* 

Q. At that time had they healed? A. Yes, sir. 

Q. Had he any injury of any kind that you know of I? A. 
No, sir. 

Q. Prior to the injured toe? A. No, sir. 

Q. Were you at home when he came from the hospital? 
A. Yes, sir. 

Q. The last time? A. T brought him from the hospital. 

Q. You brought him home from the hospital? A. |Yes, 
sir. 

Q. Who authorized you to take him home from thcjhos- 
pital? What doctor, if any ? A. Doctor Gantz. 

Q. What, if anything, did Doctor Gantz say to you at 
that time—Did he say he was well? A. Why, no; hejwas 
not well, because I had to take him back and forth td the 
doctor’s twice a week. 

Q. For what purpose? A. To have that dressing changed 
on the leg, and they also were cutting skin or flesh frolm it 
each time he went there. i 

42 Q. Did they administer any anesthetic at any time 
in your visits to his office? A. No, sir. 

Q. Do you remember the last time he went to the hospital 
—you took him there? A. The day that he died? 

Q. Yes. A. No, sir. lie went in the ambulance, but 11fol¬ 
lowed. i 

Q. You followed the ambulance? A. Yes. I 

Q. Was he conscious when they took him from the hoiiisc? 
A. No, sir. 
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Q. How long* had ho boon unconscious? A. I imagine it 
was about 5:30 when he went unconscious, because I went 
upstairs right after Doctor Sullivan left, and when I went 
up there he had pushed the covers from him and had large 
beads of perspiration on him, and I walked in then. 

Doctor Sullivan had told us to keep him quiet, and when 
T walked in I said to him, “Why don't you keep your feet 
still?” but ho had pushed himself—all uncovered, and T saw 
it then, and I thought that the hypodermic that Doctor Sul¬ 
livan had given to him was taking effect—he was, like—he 
opened his eyes and looked at me but did not say anything, 
but just went back, and I went downstairs and told my 
mother then that Dad was asleen, and then mv 

43 mother went upstairs, and she was the one that found 
then that he was really unconscious. 

Q. Had Doctor Sullivan been there that day before that 
time? A. Yes, sir, he was there about 10 minutes after 5. 

Q. I mean before the 10 minutes after 5 visit; had he 
been there before, that day? A. Xo, sir. 

Q. Had he been there the day before; do you remember? 
A. Yes, I think he was coming out most every day then. 

Q. Most every day ? A. Yes. 

Q. Did Doctor Sullivan ever dress the wound at your 
house? A. Yes, sir, he dressed it that day. 

Q. He dressed it that very day? A. Yes, sir. 

Q. That is, the time when he became unconscious, the 
day when he became unconscious ? A. The day be became 
unconscious, yes. 

Q. Was that long after he reached the house? A. What 

do vou mean—that dav when he went unconscious? 

» • 

Q. Yes. A. Well, not more than 20 minutes that day; he 
went unconscious after he was there. 

Q. Did he dress his leg after he became unconscious? A. 
Xo, sir; before. 

44 Q. Before? A. Yes. 

Q. How long before? A. Half an hour. 

Q. Half an hour? A. Yes. 

Q. Did you see his leg then ? A. Xo, sir. 

Q. Were you ever told the cause of his death? A. Well, 
at first, when we first heard it, they told us it was pneu¬ 
monia. 

Q. Who told you that ? A. Well, that is what they said 
Dad had had. 
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Q. “Well, who is “they”? Who said that? A. Doctor 
Sullivan. 

Q. Doctor Sullivan said lie? had pneumonia? A. Yes, sir. 

Q. Did he tell you the type of pneumonia he had? A|. No. 

Q. Did he tell you that he died of pneumonia? A: No, 
sir, not after the autopsy, he did not say that he died of 
pneumonia. 

Q. Did he tell you why he became unconscious, whajt the 
cause of that was? A. Well, he said everything col- 

45 lapsed. ! 

Q. Everything*, he said, collapsed? A. Yes, sib 

Q. He did not tell you what he meant by “everything”? 
A. He said his lungs, and he had had a hemorrhage in the 
stomach and a cerebral hemorrhage, or whatever | you 
call it. j 

Q. What kind of a hemorrhage? A. Cerebral, or what¬ 
ever it is. 

Q. When did he tell you there was any cerebral hemor¬ 
rhage ? After he died? A. Yes, sir, after the autopsy!was 
performed, the next day. j 

Q. Where was he when lie told you that ? A. In his office. 

Q. Why did you go there? A. Well, Doctor Sullivan— 
it seemed as though the undertaker could not get the body, 
and I went there to see Doctor Sullivan to see whvj the 
body had not been released and also to see what they jliad 
found in the autopsy. 

Q. Did Doctor Sullivan say anything to you about 'dia¬ 
betes? A. Why, yes; I knew that Dad always had had 
diabetes. 

i 

Q. I asked you if Doctor Sullivan ever said anything to 
vou about diabetes. A. Yes, sir. 

46 * Q. What? A. Yes, sir. 

Q. When was that ? A. Well, Doctor Sullivan jhad 
treated him for his diabetes. Doctor Sullivan was the lone 
that treated him for his diabetes when he was in Emer¬ 
gency Hospital. 

Q. Did Doctor Sullivan ever say anything to you with 
reference to diabetes being* the cause of death? A. No,|sir. 

Mr. Mackey: That is all, I believe. 

Mr. Myers: Just a minute, please. j 

The Deputy Commissioner: Just a minute. 


i 
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Cross-Examination 
By Mr. Myers: 

Q. Were you the one who gave permission for the au¬ 
topsy? A. Yes, sir. 

Mr. Mackey: She could give no permission for the au¬ 
topsy. She had no more right to give permission for the 
autopsy to be done in this case than a newsboy on the 
street had. 

The Deputy Commissioner: That is not the point, Mr. 
Mackey. The question is— 

Mr. Mackey (interposing): The wife is the only one who 
can give that permission. 

The Deputy Commissioner: We are not disputing that 
now, as to who had the right to do it, but the ques- 

47 tion is whether she gave permission to do it. 

Bv Mr. Mvers: 

i * 

Q. You say “Yes”? A. Yes, sir. 

Q. It was given to whom? A. Doctor Sullivan. 

Q. Did you explain why you gave it at that time to Doc¬ 
tor Sullivan? A. Well, 1 did not want to give permission 
when they asked for it, because I knew my mother would 
not want it performed, but my Parish priest and all were 
there with me, and he told me he thought I should go ahead 
and give it. That is the reason. 

Q. You did not want to worry your mother further, be¬ 
cause she had stood as much as she could at the time? A. 
Why, yes; that was the reason. 

Mr. Mackey: What was the question? 

The Reporter (reading): 

“Q. You did not want to worry your mother further, be¬ 
cause she had stood as much as she could at the time? “A. 
Whv, ves; that was the reason.” 

Bv Mr. "Mvers: 

Q. She had stood all she could at the time? A. Yes. 

Q. Your mother was sick at the time, was she, Miss 

48 Wood? A. Yes, sir. 

Q. Now, do you know anything about a cold that 
your stepfather contracted just prior to his death? 

Mr. Mackey: Mr. Myers, we will save time if we get one 
thing straight. 
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Bo you claim he died of pneumonia? i 

Mr. Myers: Xo, sir, I am not claiming anything; X am 
getting the facts out of your direct examination. j 

The Witness: Well, they said it was a slight cold at first, 
but I understood after the autopsy was performed that it 
was not a cold at all. 

By Mr. Myers: 

V *■ 

I 

Q. Will vou tell us exact Iv what von know from living 

in the house with Mr. Cook during 1 he last week he was ill 

. - ! 

just exactly what he was complaining of or the symptoms 
he was showing as you noticed; not what someone else told 
you, but what you noticed about it ? A. Well, Dad—I mj'ver 
heard Bad complain; he did not complain. 

Q. Did he show any evidences of anything at all? j 

How did you know he was sick? A. He had this what we 
thought was a slight cold, and then Doctor Sullivan ordered 
him to bed, and the night before he died he was vomiting, 
and things like that. I 

Q. And you went to the hospital in a separate ejar? 
49 A. Yes, 1 did. I saw him just as they took him lout 
of the door; that was the last. j 

Q. You say your dad has always had diabetes. 

Is that true? A. For about seven years, I think; seven 
or nine. 

Q. Has he been taking treatments for the control of dia¬ 
betes? A. Yes, but 1 understood Doctor Sullivan had jthe 
diabetes under control. j 

Q. But before Doctor Sullivan had had the diabetes unjler 
control your father had been taking treatments for it, bad 
he? A. Yes, sir. 

Q. Doctor Sullivan had been treating him for diabetes 
during the time he was in the hospital and under his caj*e? 
A. Yes, sir. 

Mr. Mvers: That is all. 

V 

Redirect Examination I 

By Mr. Mackey: 

i 

Q. You were no blood relation to Mr. Cook? A. Xo, sir. 

Q. Who persuaded you to let the autopsy be performejd? 
A. Doctor Sullivan was the one that asked me, and then 
my Parish priest, Father Johnston, was there with me, and 




32 AVIGNOXE FRERES, INC., ET AL. VS. F. A. CARDILLO F.T AL. 


I said no, and Doctor Sullivan said he thought that I should 
do it, and he said something to me that maybe the 

50 Coroner would not release the body if I did not give 
my permission. 

Q. Who told you that? A. Doctor Sullivan. 

Q. Your father could not be buried at all unless you gave 
permission for the autopsy? A. He said he would not re¬ 
lease the body. 

Q. Yes. You knew what that meant, that he could not 
be buried at all unless you agreed to the autopsy. 

Did you tell him that you were no relation to this man? 
A. Doctor Sullivan knew what relation I was to Dad. 

Q. Were you at the autopsy? A. Xo, sir. 

Q. Did you tell your mother they were going to perform 
an autopsy on her husband? A. Xo, sir. 

Mr. Mackey: That is all. 

Mr. Myers: I have one more question. 

Re-Cross-Examination 

Bv Mr. Myers: 

Q. Did not Doctor Sullivan also tell you that they were 
anxious to have the autopsy performed in order that they 
might determine exactly what was the cause of Mr. Cook’s 
death? A. Yes, sir. 

Examination In Chief 

By the Deputy Commissioner: 

51 Q. Did you later find out what the cause of his 
death was, after the autopsy? A. Xo, sir; I have 

never really heard just how the autopsy came out. 

Q. Did you ask Doctor Sullivan what the result of the 
autopsy was? A. Well, just as I told Mr. Mackey; he said 
that about the lungs and the hemorrhage. 

The Deputy Commissioner: All right; that is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Who is the next witness? 
Mr. Mackev: I want to offer in evidence some of the 
medical records here. 
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The Deputy Commissioner: Here it is, all of it (handing 
to Mr. Mackey a record which, according to statements liater 
appearing- in this record, proved to be the record of Emer¬ 
gency Hospital). 

I would like to see a copy of the autopsy report. There 
is none in the file. 

Mr. Mackey: I want to read this in the record, if this is 
the one you mean (indicating a paper writing). 

The Deputy Commissioner: Xo; that is the hospital rec¬ 
ord. i 

Mr. Mackey: This is the last record made and I want to 
read this into the record. 

52 Mr. Myers: I was going to have Doctor Hunter 
identify that autopsy report and put it in the record 
myself. 

May I see what you want to put in the record? 

Mr. Mackey: Yes (handing a paper writing to Mr. 
Myers). 

The Deputy Commissioner: For the records, I will state 
that the hospital records of Emergency Hospital have been 
produced here today, and I am going to permit counsel to 
read into the record any part of that hospital record they 
see fit to read. j 

Mr. Myers: I notice that this paper which Mr. Mackey 
has called to my attention is a writing which says: Con¬ 
sent for the Autopsy, signed by Miss Wood, and I would 
like that to go in the record. 

Can vou identifv that, Miss AVood? 

Miss AVood (upon examining the paper): Yes, sir. j 

Mr. Myers: This is Form 115 of the Central Dispensary 
in Emergency Hospital, entitled, Consent to Autopsy, dated 
October 1, 1937. Mrs. Raymond Cook by Catherine Bar¬ 
bara Wood hereby authorizes and consents to an autopsy 
on Raymond Cook— 

Mr. Mackey (interposing): One second. 

Mr. Myers (continuing): Relation to deceased: AA r ife, 
by the daughter acting in behalf of the wife due to her 
illness. And that is signed, Catherine Barbara Wood for 
Airs. Raymond Cook, and it is witnessed by Richard Sulli¬ 
van, AI. D., and B. Stewart, R. N. 

I have read that now into the record as it is. ; 


53 
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Air. Mackey: I want to find out in whose hand¬ 
writing that is that recites this girl was the daughter when 
she is not the daughter, and she was acting in behalf of 
her mother when she was not acting in behalf of her mother. 

Who wrote that down on there? 

Mr. Myers: All right; ask Miss Wood. 

The Deputy Commissioner: She had better come back 
to the stand if she is going to testify further. 

Thereupon Catherine Barbara Wood a witness hereto¬ 
fore called for and on behalf of the claimant herein, hav¬ 
ing been previously duly sworn by the Deputy Commis¬ 
sioner, as more particularly is set forth in this record, re¬ 
sumed the witness stand and, upon further examination, 
testified as follows: 

Direct Examination (resumed) 

By Mr. Mackey: 

Q. Whose handwriting is this in? Is this your hand¬ 
writing (exhibiting to the witness the paper heretofore re¬ 
ferred to by Mr. Myers) ? A. (After examining the docu¬ 
ment last referred to) No, sir. 

Q. Is this your handwriting (indicating on the 
54 paper referred to)? A. (After examining the paper 
writing further) Xo, sir. 

Q. Is this your handwriting (referring further to the doc¬ 
ument under consideration)? A. (After examining the 
paper writing further) Xo, sir. 

Q. Daughter ? A. Xo, sir. 

Q. Did you ever claim to be his daughter ? A. No, sir. 

Q. Did you ever claim to be acting on behalf of your 
mother? A. Yes, but she never authorized me to do it. 

Q. What is that ? A. She never authorized me to do it. 
She never told me to sign that. 

Q. Xow, then, did you ever claim to be the daughter of 
Mrs. Cook? A. Xo, sir. 

Q. Did Doctor Sullivan know you were not his daughter? 
A. Yes, sir. 

Q. Do you know whose handwriting that paper is in? 

Did you see it written there by anyone? A. I think Doc¬ 
tor Sullivan w rote that out. 

The Deputy Commissioner: What is the point of all this? 
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Do you object to the autopsy being made in this case? 

Mr. Mackey: He read into the record this state- 

55 ment and I want to show this paper was not! au¬ 
thorized. 

The Deputy Commissioner: My question now is: What 
is the point of asking all these questions concerning! the 
autopsy and permission for it? 

Do you object to the fact that the autopsy was made in 
this case? 

Mr. Mackev: Absolutely. 

* » 

The Deputy Commissioner: Why? 

Mr. Mackey: Because it was purely for the benefit of!the 
insurance company, who are hostile to the interests of these 
people. That is why I object to it. It simply was done to 
make evidence, and that is all. 

Mr. Myers: That is a conclusion and not a true state¬ 
ment. 

The Deputy Commissioner: Are there any further ques¬ 
tions to be asked of this witness? i 

Mr. Mackev: That is all. 

* 

\ 

Cross-Examination (resumed) 

By Mr. Myers: | 

Q. Did you sign that, Miss Wood (referring to the paper 
writing under discussion)? A. Yes, sir. 

Q. That is your personal signature on there? A. Y^es, 
sir. 

Mr. Myers: I call attention to the fact that this does hot 
say that she is the daughter of Raymond Cook. : It 

56 shows that she is acting for her mother, who is the 

wife of Ravmond Cook. ' 

The Deputy Commissioner: You read that into the rec¬ 
ord before. 

Mr. Mackey: Let me see that a moment. It says, Wife, 
per daughter. j 

That is in that paper. 

The Deputy Commissioner: Arc there any further ques¬ 
tions to be asked of this witness? 

Mr. Myers: I have no further questions. j 

Mr. Mackey: That is all. j 

The Deputy Commissioner: You may be excused. 


I 
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(Thereupon the witness was again excused and retired 
from the witness stand.) 

Mr. Mackey: I wish that the Commissioner would ask 
her who made up this paper, who— 

The Deputy Commissioner (interposing): Is it signed 
by anyone? 

That is part of the hospital record, is it not? 

Doctor Gantz: That is uaually made by the person in 
charge. Doctor Foley—Mr. Patterson, it says in there— 
Miss Patterson—she made the paper. 

Mr. Mackey: I would like to put Doctor Gantz or Doc¬ 
tor Sullivan on the stand just for one purpose, and that is 
to ask about the paper. 

57 The Deputy Commissioner: Did you bring the hos¬ 
pital record in? 

Doctor Gantz: Yes. This is from Emergency Hospital, 
and this paper here (indicating a paper writing) is the 
emergency room record. 

Mr. Mackey: I have no objection to the doctor telling 
what it is; he need not be sworn for that purpose. 

Thereupon Dr. Frank E, Gantz was called as a witness 
for and on behalf of the claimant herein, and being then 
and there duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified as 
follows: 

Direct Examination 
Bv Mr. Maekev: 

•> i 

Q. Doctor Gantz, I show you a paper marked 4 ‘Emer¬ 
gency Department,” and ask you where that emergency 
department was (handing a paper writing to the witness). 
A. (After examining the document under consideration) 
This is the record form made on every case that is admitted 
to the emergency department of the Central Dispensary in 
Emergency Hospital at New York Avenue between Seven¬ 
teenth and Eighteenth Streets, in 'Washington, D. C. 

Every case which is brought in through that department, 
a record of this type is made as soon after the patient gets 
in there as is compatible with conditions at that time. 

58 Q. And that paper was made out when ? A. That 
paper apparently was made out at 6:45 p. m. on the 

first day of October, 1937. 
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Q. That is when Raymond Cook was brought to thq hos¬ 
pital the last time? A. That is correct. j 

Q. And that is made up in a department of the hospital 
different from the place where this voluminous history in 
case No. 12,c845 is made up? A. Yes, sir; that is the abtual 
record of the patient during his stay in the hospital,' con¬ 
sisting of all orders, progress notes, operative reports, 
pathological reports, and everything having to do with the 
patient during his stay in the hospital. 

Q. Did you see that paper when it was made up or im¬ 
mediately after? A. No, this is the first: time I have lever 
seen this paper, but I have seen hundreds of others like it. 

Mr. Mackev: I will read this into the record: 

•• 

Emergency Department. Name, Raymond Cook, j Ad¬ 
dress, 2011 North Taylor Street, Cherrydale, Virginia. 
Brought in ambulance. Date, 10-1-37; time, 6:45 p. m. 
Doctor Bauersfeld Sullivan. Nurse Patterson. Ago 47. 
Color, \Y. Sex, M. Occupation, Pastry maker. Diagnoses 
undetermined. Pronounced dead 7:10 p. m. Treatment 
R. R. Blood sugar glucose 50 per cent, 50 cc’si 
59 Mr. Myers: That next is lv. Intravenously. 

Mr. Mackey (continuing): By Doctor Sullijvan. 
Disposition of case: To Morgue. 

Remarks— 

Mr. Myers (interposing): Pt. Patient. 

Mr. Mackey: Patient— 

Mr. Myers (interposing): That looks like Brt. That is 
an abbreviation for brought. 

Mr. Mackey: 1 think it means brought in by Doctor Sulli¬ 
van as diabetic. Has pneumonia. Put under care compen¬ 
sation for amputation of leg. 

Note: Consent for autopsy given. 

Now, 1 want at this time to ask the doctor no more 
questions. 


(Thereupon the witness was excused and retired ijrom 
the witness stand.) 

The Deputy Commissioner: Is there any other parjt of 
the hospital record you would like to read in the record,! Mr. 
Mackey? i 

Mr. Mackey: Yes, there are some other parts that I \yant 
to offer in evidence. 
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I want to offer in evidence the death certificate signed 
by Doctor Sullivan stating the cause of death as diabetes 
mellitus. I do not think that is in the record. 

60 Mr. Mvers: Mav I see it.’ 

» % 

Mr. Mackey: Yes (handing a document to Mr. 

Myers). 

The Deputy Commissioner: If there is no objection, that 
will be received and placed in the record as claimant’s Ex¬ 
hibit Xo. 1. 

(Thereupon the document in question was received in 
evidence and was marked by the Reporter, “Claimant’s Ex¬ 
hibit Xo. 1,” and is set forth herein as a part of this record 
as an appendix hereto, the original being filed in the office 
of the Deputy Commissioner with the other papers in this 
case.) 

Mr. Mackey: I want to offer in evidence the first page of 
the record of the Central Dispensary and Emergency Hos¬ 
pital, marked History Xo. 12,845. The name is Raymond 
Cook. Admitted 8-26-36; discharged 7-11-37. Days 322. 
Working diagnosis, diabetic gangrene. Depri of the left 
small toe. Historv, osteotomv of fifth metatarsal of left 
foot. 

Mr. Myers: That is, amputation of left foot. 

Mr. Mackey: Amputation of left foot at ankle. Amputa¬ 
tion of left leg at knee. Appendectomy. 

Under the heading of complications is osteomyelitis and 
appendicitis. 

Condition on discharge, good. 

I will say that these doctors do not write so that any¬ 
one can read it. 

Mr. Myers: That (indicating on the record) says patient 
while in hospital under treatment— 

61 Mr. Mackey (interposing): Patient while in hos¬ 
pital under treatment for diabetic gangrene— 

Mr. Myers (interposing): Of the toe. 

Mr. Mackey: Of the toe. Developed osteomyelitis. Fin¬ 
ally resulting in amputation of the left leg below the knee. 

Mr. Myers: It also says during the course patient con¬ 
tracted appendicitis. 

Mr. Mackey: And, finally recovery was good with leg 
amputation and— 
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Mr. Myers (interposing): Appendix incision. 

Mr. Mackey: Appendix incision— 

Mr. Myers (interposing): Well healed. 

Mr. Mackey: Yes, well healed. 

Mr. Myers: That is Foley. 

The Deputy Commissioner: That is signed by doctor 
Foley? 

Mr. Mackey: Signed bv Doctor Foley, yes. 

Mr. Myers: May 1 suggest in the conservation of time 
that we can at the lunch period go through this large record 
and agree on what should go in ? 

Mr. Mackey: That is the only way I can do it. 

Mr. Myers: 1 will go over it with him at the lunch!time. 

The Deputy Commissioner: What do you mean: Dut in 
the record these various papers ? 

62 Mr. Myers: No, read in the record what we want 
instead of waiting. I am willing to do it that way, 
and let him look over what we want to put in later, during 
the lunch hour, and then read it in the record; meanwhile, 
get the witnesses off. I 

The Deputy Commissioner: Suppose we do tliatj Mr. 
Mackey. 

Mr. Mackey: If that is the way you want to do it, all 
right. 

The Deputy Commissioner: You can go over it thoroughly 
later on and get in everything that you want to get ini 

Mr. Mackey: Doctor Quick, will you take the standi? 

The Deputy Commissioner: Is Doctor Quick produced as 
an expert ? 

Mr. Mackey: Yes, sir. 

The Deputy Commissioner: Has he had contact with the 
case ? 


Mr. Mackey: I introduce him as an expert. 

The Deputy Commissioner: You asked me the question 
before, Mr. Mackey, whether or not you could produce 
this physician in rebuttal, and I said at that time that it 
was the usual custom for the claimant to put in his icase, 
but since this physician is being called as an expert, I think 
it is only fair that he should hear, if he desires, all the 
testimony of the doctors who actually took care of thisjease. 

You have Doctors Gantz and Sullivant, for instance. 

If you would prefer to have it that way, I will permit 
you to do it that way. 
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63 Mr. Mackey: Will that be satisfactory to you, 
Doctor? 

Doctor Quick: It doesn’t make any difference to me. 

The Deputy Commissioner: Would you rather hear the 
facts in the case from the medical men who handled it be¬ 
fore you testify? 

Doctor Quick: Yes. 

The Deputy Commissioner: Is that the balance of your 
evidence, Mr. Mackey? 

Mr. Mackey: Yes, sir, excepting the hospital records. 

The Deputy Commissioner: All right, Mr. Myers. 

Mr. Myers: If I were in court I would move for a di¬ 
rected verdict at this point. He has not offered any evi¬ 
dence of any causal connection between the injury and the 
death; nothing has been established here. 

The Deputy Commissioner: But you arc not in court. 

Mr. Mackey.* I expect to prove that. 

Mr. Myers: If he expects to prove it I think he ought to 
be required to prove it at this point. 

The Deputy Commissioner: I will permit the testimony 
to go in— 

Mr. Myers (interposing): The only evidence offered is 
Doctor Quick? 

Mr. Mackey: Doctor Quick and my cross-examination of 
vour witnesses. 1 mav get mv case out of vour witnesses. 

The Deputy Commissioner: Doctor Gantz is recalled. 

64 Thereupon Dr. Frank E. Gantz a witness here¬ 
tofore called for and in behalf of the claimant herein, 

as more particularly hereinabove appears, having been 
previously duly sworn by the Deputy Commissioner, was 
recalled as a witness for and in behalf of the respondent 
and, upon resuming the witness stand, testified further as 
follows: 

Mr. Myers: Do you want to qualify Doctor Gantz or do 
you admit his qualifications? 

The Deputy Commissioner: If you wish to, Mr. Myers, 
you may qualify the doctor. 

Do you admit Doctor Gantz’s qualifications, Mr. Mac- 

kev ? 

* 

Mr. Mackey: Yes, indeed. 

Mr. Myers: You do not want me to qualify the doctor? 

Mr. Mackey: No, no. 
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i 

The Deputy Commissioner: The qualifications of Doctor 
Gantz are admitted, 1 understand. 

Mr. Mackey: I would like my doctor to see Doctor (Hunt¬ 
er’s report. 

The Deputy Commissioner: Doctor (addressing Doctor 
Quick), would you iike to sec Doctor Hunter's report? 

Doctor Quick: Yes, sir. j 

(A paper writing was produced by Mr. Myers and was 
handed by him to Doctor Quick.) 

i 

The Deputy Commissioner: Go ahead. 

65 Direct Examination 

i 

i 

Bv Mr. Myers: 

Q. Will you state your first connection with this lease, 
please, Doctor Gantz ? A. Yes, sir, I will. 

Mr. Cook came to mv office the evening of the 26th dav 
of August, 1936, with a history that he was a pastry! cook 
employed at Avignone Freres, 1777 Columbia Road.! 

Q. Xow, then, Doctor, with reference to your examina¬ 
tion: What was it that vou discovered at the time ofiyour 
examination? A. Well, mv examination disclosed this!: 

The history was that lie slipped in the ice box and knocked 
the left little toe nail off and subsequently it becamp in¬ 
fected. I 

At the time of that examination lie had a definite gang¬ 
rene of the distal phalanx of the left little toe. \ 

Further investigation proved a previous history ofj dia¬ 
betes for a period of years during which time under the 
treatment of Doctor Protas he was receiving attention for 
approximately ten years. 

Q. What treatment did you institute, Doctor, at that time? 
A. I ordered him into Emergency Hospital immediately 
for antisepsis where I did everything in the lihe of 

66 modern therapy to improve the circulation of! his 
feet. 

The first thing that was done was the amputation of the 
toe with proper antisepsis. 

We used this new pavex. That is a trade name for \idiat 
is known as a passive vascular exercise in the treatment of 
peripheral circulatory diseases, which is a large glass boot 
in which the afflicted member is placed and there is alter- 


42 AVIGXOXE FKERES, INC.. ET AL. VS. F. A. CAKDII.LO ET AL. 


nate pressure ami suction which is instituted which can he 
graded to any degree that you wish in order to stimulate 
and improve the circulation of that member. 

Drainage followed the removal of the toe, following 
which x-ray examination revealed a degenerative osteo¬ 
myelitis of the fifth metatarsal. This bone was removed 
subsequently under spinal anesthesia and he made a very 
excellent recovery from that, and I was about ready to 
allow him up on crutches when I had an additional x-ray 
examination made which revealed that there was an ad¬ 
vancement of this degenerative condition of the bones and, 
after consultation with Doctor Joseph P. Shearer, it was 
decided to do a Chopart type of amputation. That is an 
amputation just in front of the astragalus and the os caicis 
bones of the foot. 

Q. Can you give us the date of the amputation ! A. Well, 
I can refer to it there in the hospital record; they have all 
of it. 

(Deferring to the hospital records heretofore re- 
67 ferred to) The osteotomy of the fifth metatarsal 

was performed on September 26, 1936. 

The Chopart amputation was performed on the 7th day 
of November, 1936. 

The amputation—Now, following this Chopart amputa¬ 
tion, the gangrene continued into the plantar flap which we 
turn up to cover the area from the amputated stump, and 
it was deemed advisable to carry the amputation up through 
the upper third of the leg, that is, just below the knee. 

11 is general condition during this entire time was very 
good. His diabetes was kept reasonably well under con¬ 
trol with the exception of such times as he would procure 
candy from outside sources; then he would start spilling 
over sugar in his urine and w*e would have to sit back and 
wonder what had gone wrong with his diabetes. 

lie followed quite an uneventful course. 

The stump, the flaps of his last operation did not heal 
particularly well and required a great deal of care. The 
piece of bone sloughed out and he was getting along in ex¬ 
ceptionally good condition all the way through. 

I might call attention at this time to the fact that upon 
admission to the hospital his blood sugar showed 187 mil¬ 
ligrams per hundred cubic centimeters. That was on the 
27th day of August, 1936. 
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On Hie 13th day ol‘ September his blood sugar bad 

68 gone u}> to 200 milligrams, and exactly three! days 
later his blood sugar was back down to 167 jmilli- 

grams. 

Q. Is that considered large for a diabetic.' A. Xoj; that 
shows the thing is pretty well stabilized because it i>j only 
slightly above the normal, only slightly about 2b peif cent 
above the normal. j 

Q. With reference to his general systemic conditioij dur¬ 
ing this time, Doctor, what was it.' A. It was excellent with 
the exception that we di<l deem it advisable to transfuse 
him following his last operation and he was given a Series 
of either, I forget whether :t was one, two, or three blood 
t ransfusions. 

Q. Following the last amputation below the knee? A. 
That is correct. 

Q. Now, following that process of treatment, Doetoii, can 
you tell us what his condition was on or about .June, 1937? 
A. On .June 1, 11)37, he was taken with abdominal pains. A 
leukocyte count was done which showed a count of 12,600 
with 76 per cent polys. i 

On account of the fact that he was a diabetic and on 
account of the fact that these people do not withstand 
operations particularly well, we carried out everything 
that we could to possibly' retard his appendicitis.’ 

Q. You had determined at that time that it was appendi¬ 
citis? A. We had determined that. 

69 That night his count had gone up to 17,400 with 84 
per cent polys. It was deemed advisable to carry 

out immediate operation for the removal of the appendix. 

Q. And was that performed? A. That was performed 
under a spinal anesthetic and there was an absolutely* per¬ 
fect uneventful recovery, and something I have never seen 
before, primary* union of the incision without a single drop 
of drainage. 

Q. Do vou mean bv that that there was healing bv first 
intention? A. Yes, healing by* first intention. That is, 
your tissues come together and heal perfectly, just as if he 
had been a perfectly* normal, healthy human being. 

Q. And there was no drainage? A. There was no drain¬ 
age of any kind, liis appendix was a gangrenous appendix. 
Q. Can you tell us about this: What was the condition, 
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the exact condition, of the stamp? A. The condition of the 
stump was that there was an area open approximately the 
size of the first joint of my little finger which had not com¬ 
pletely headed, but his general condition was so good and 
he was so anxious to get home and the family was so 
anxious to have him home that I felt his condition was 
such that he would be able to go home, and I was ready to 
let him go home when he blew up with this acute 

70 gangrenous appendix. 

Q. 'When was he permitted to go home thereafter? 
A. lie was discharged on the 11th day of July. 

Q. Can you get from the records exactly what his con¬ 
dition was at the time of discharge? A. I know that. His 
condition was perfectly satisfactory. T do not have to get 
it from the records. His temperature had not varied six- 
tenths of one degree from the third post-operative day. 

Q. That was in July? A. That was in June. He was op¬ 
erated on the night of June 1 and the last elevation of tem¬ 
perature recorded on his chart is on the 5th day of June 
and his temperature throughout his entire stay in the hos¬ 
pital ranged entirely within perfectly normal limits as did 
his respiration and pulse— 

0. (Interposing) And with reference to his diabetic con¬ 
dition when he was discharged, what was the report on 
that? A. His blood sugar on the 9th day of July was 125 
milligrams of sugar per 100 cubic centimeters of blood and, 
an interesting thing to note is this, that the day following 
the removal of his appendix his blood sugar was 83 milli¬ 
grams per 100 c. c/s. 

By Mr. Mackey: 

Q. What did vou sav it was on Julv 9? A. 125. 

71 Mr. Myers: He said 125 milligrams of sugar per 
100 cubic centimeters of blood. 

Bv Mr. Myers: 

Q. Then, Doctor, what, with reference to the condition 
of his leg at the time of his discharge, July 11, would you 
say? A. As to the condition of his leg when he was dis¬ 
charged July 11, there was a drainage area there where the 
thing had not completely healed across which was perhaps 
as large as the distal joint of my thumb. 
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Q. Was there any evidence of infection whatever? A. 
There was no profuse drainage or anything of that charac¬ 
ter. It was a clean, granulating wound. 

Q. What was his subsequent treatment? What didj that 
consist of, Doctor? A. Purely antisepsis and using silver 
of nitrate so that gradually the skin cells would heal over. 

Q. And how large was the unhealed portion at the;time 
you last saw it? A. I do not think it was any larger jthan 
my thumb nail. ; 

Q. Was he receiving treatment at that time ? A. Yejs. 

Q. Both at your office and at his home? A. Yes. 

Q. Did you have occasion to see him during; this 
72 period of time? A. Oh, yes, several times at the 
office. I do not recall exactly the last time I saw him, 
but I saw him once or twice at home. 

Doctor Sullivan took care of him chiefly during that pe¬ 
riod because the immediate thing was to keep the diabetes 
under control. 


Q. Was he being given treatment for the diabetes?! A. 
Yes; he received his insulin which 1 believe he gave him¬ 
self. " ! 


Q. And was that condition one which antedated the origi¬ 
nal injury? A. Yes; he had the diabetes for a number of 
years. 

Q. Now, Doctor, do you have any recollection as to when 
you last saw Mr. Cook prior to his death ? A. No, I do hot. 
I could not tell vou exactly the last time I saw him. i 
Q. Could you approximate the time when you saw him 
last? A. I would say it was probably somewhere around 
the middle of September . 


By the Deputy Commissioner: 

Q. That would be about a month before his death ? I A. 
No; approximately the middle of September. 

Mr. Mvers: He died October 1. 

Mr. Mackey: About 15 days before he died, j 
73 The Witness: Yes, about 15 days. 


By Mr. Myers: j 

Q. During that period of time did you and Doctor Sul¬ 
livan combine in consultation on Mr. Cook concerning the 
progress of the case? A. Oh, yes. 
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Q. And when was it that you were first informed as to a 
change in the condition of Mr. Cook? A. Doctor Sullivan 
told me some time, probably a week prior to his death, 
about Mr. Cook’s having a cold, and he was worried about 
it. 

Q. Yes? A. Naturally we were about any infectious pro¬ 
cess in a person with diabetes. 

Mr. Mackev: How does that differ from ordinary hear- 
say, what Doctor Sullivan told him? 

Mr. Myers: Are you objecting to it? 

Mr. Mackey: Why, sure. 

Mr. Myers: Your witnesses all testified as to what Doc¬ 
tor Sullivan told them. 

Mr. Mackev: What? 

Mr. Mvers: I sav vour witnesses all testified as to what 
* • * 

Doctor Sullivan told them. 

Was that hearsay ? 

Mr. Mackey: That was for the purpose of con- 
74 tradicting Doctor Sullivan. I was laying a founda¬ 
tion. 

The Deputy Commissioner: I do not want to hear that. 
Go on with your testimony. 

The Witness: We had occasion to talk the situation over 
on any number of occasions. 

By Mr. Myers: 

Q. Now, Doctor, when was it you were first informed of 
the death of this patient ? A. That evening at the close of 
my office hours, Mrs. Wood, I believe, called me. 

That is going back quite a while. She told me Doctor 
Sullivan had been out there and had seen Mr. Cook, but Mr. 
Cook seemed to be unconscious. 

I knew I could get Docton Sullivan immediately at home; 
he lives close there in Georgetown. 

I called Doctor Sullivan; I do not believe it took him 15 
minutes to get back, and in my talk with Doctor Sullivan 
I told him what Mrs. Wood had told me and he went out 
immediately, and I told him if anything came up at all of 
a serious nature to put the man in the hospital immediately. 

Doctor Sullivan went out there and of course the next 
move was made by him, but things moved so rapidly from 
that time on that I did not know anything about it until, I 
think, Mr. Cook’s demise at Emergency Hospital. 
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Q. Do you recall about what time that was at 
75 Emergency? A. I would say I probably knew about 
it by seven-thirty. 

Q. And what did you further do in connection with! the 
case, Doctor Gantz? A. The only thing I did in connection 
with the case was to arrange with Doctor Hunter to do; the 
post mortem and I was present during that time. 

Q. Were you present during the post mortem examina¬ 
tion? A. I was. i 


Bv Mr. Mackey: : 

I 

Q. Did you say that you directed the post mortem to be 

made bv Doctor Hunter? | 

* 

Mr. Myers: He said he made arrangements. 

The Witness: I made arrangements for Doctor Hunter 
to do the post mortem. 

Mr. Mackey: I see. 

By Mr. Myers: 

Q. Now, Doctor Gantz, having in mind your experience 
in connection with the treatment of this case and the pre¬ 
existing condition of diabetes present, having in mind the 
findings that you made in accordance with the autopsy, are 
you in a position to express an opinion, Doctor, as j to 
whether you believe there was or was not a causal connec¬ 
tion between the terminating condition which resulted!in 
the death of Mr. Cook and the original injury which Mr. 

Cook sustained on or about August 16, 1936. A. Mr. 
76 Cook did not die of diabetes, which was definitely 
shown at the time that the blood sample was taken jin 
the emergency room before Mr. Cook’s demise. 

I believe, if my memory is correct, that examination |of 
that blood sample showed approximately 100 milligrams 
of sugar per 100 cubic centimeters of blood. 

Q. Go ahead, sir. A. That was taken immediately, ap¬ 
proximately 20 to 25 minutes before Mr. Cook died which, 
in my opinion, would definitely throw out diabetes as the 
cause of death. 

Q. Doctor, is it not your opinion, having in mind the 
bases I have heretofore stated—Or let me ask vou this: i 

Have you an opinion with reference to whether or not the 
infectious process in the stump remaining had any con- 
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tributing or was a contributing factor or an aggravating 
factor with reference to the death of Mr. Cook? A. I can¬ 
not see where it possibly could. 

Q. Can you give your reasons? A. My reason for say¬ 
ing that is that there was no evidence of any active infec¬ 
tion at any time following the last surgical procedure. 
That is, you always have some infection, that is present 
any place, on your hands, mouth, skin, or hair, every place 
you have or can find infectious organisms, but to call it an 
infection when the bodv resistance is definitely 

77 below the point where it can protect you against 
such infection is what I mean. 

Q. Was there such a condition existing in this case? A. 
positively not. 

Q. And, Doctor, were you able, following the autopsy 
findings to reach any conclusion as to what was the basic 
cause of the death in this case ? A. Well, there were so 
many things such as a nephritic condition, arteriosclerosis, 
and things of that kind, that I would feel not even in a 
satisfactory position to judge the cause of death; I would 
leave that entirely to the pathologist. 

Q. Can you say now, professionally speaking, that any 
of the conditions were in any wise produced by, Doctor, 
causes related to the injury or aggravated by causes re¬ 
lated to the injury of August 16, 1936? A. No, I could not 
sav it. 

Q. It is your opinion, then, that there is no causal rela¬ 
tion between the death and the original injury? A. Ex- 

actlv. 

*> 

Mr. Myers: You may cross-examine. 

Cross-Examination 
By Mr. Mackey: 

Q. Doctor, you are the physician for the insurance com¬ 
pany that is the carrier in this case ? A. I am not. 

78 Q. Have you ever been the physician representing 
the insurance company, this insurance company? A. 

Never to my knowledge. I have never had any salary or 
anv connection with them in anv wav at all. 

i * • 

Q. Do vou know who employed you on the 26th of August, 
1936? 


I 
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i 

i 

Mr. Myers: I do not know that we are getting anywhere 
with this. I am willing to admit that we paid Doctor Gdntz, 
we employed Doctor Gantz and we appreciate his services. 
If that is all Mr. Mackey wants, 1 am glad to make that; ad¬ 
mission and let it go in the record for that purpose. 

By Mr. Mackey: 

Q. Then, that is true, Doctor, that the insurance carper 
in this case employed you and paid you throughout ;the 
time of your connection with it: A. I was paid for ,my 
services, yes, sir. 

Q. And you were paid for your services by the insurance 
company? A. Yes, sir. 1 

Q. Now, Docor, I will ask you if the vitality of the tissues 
is lowered in diabetes mellitus? A. If they had not been, 
this man never would have lost a leg and he never woiuld 
have lost a toe. 

Q. Now, then, the tissues are then rich in sugar, richer 
than normally, are they not? A. That is what dia- 
79 betes means. 

Q. And this diabetes mellitus means that the bipod 
is losing its sugar through the kidneys? A. No, it means 
an excess of sugar in the blood. 

Q. Now, you mean that that is not drawn off through |the 
kidneys? A. Not unless your sugar threshold is lower than 
the amount of sugar in the blood stream, but you can hgve 
sugar in your urine without having diabetes. 

Q. Doctor, a man who has diabetes insipidus has an ;ex- 
cess of sugar in his blood; that is true, is it not ? A. Dia¬ 
betes insipidus? 

Q. Yes? A. I do not believe so. j 

Q. Did you ever read up on diabetes insipidus ? A. I am 
not interested in diabetes insipidus; I am interested in di¬ 
abetes mellitus. 

Q. And is it not true that in diabetes mellitus that the kid¬ 
neys are siphoning the sugar in the blood? A. No. You 
are entirely wrong. 

Q. Doctor, do you consider Doctor Fuches— A. (Inter¬ 
posing) If you have the book with you, I would like to see it. 

The Deputy Commissioner: Finish your question. 
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By Mr. Mackey: 

80 Q. Do you consider—I will ask you if Doctor 

Janies B. Futches, Professor of Medicine at Johns 

Hopkins University, who wrote the article on diabetes mel- 
litus for Osier’s Practice of Medicine, if lie is an authority 
on that subject? A. I never heard of the gentleman. 

Q. You never heard of the gentleman? A. No. 

Q. And did you ever hear of him as a professor of medi¬ 
cine at Johns Hopkins University? A. I never did. 

Q. And as an associate— 

The Deputy Commissioner (interposing): You need not 
ask him anv further on this; the doctor never heard of him. 

By Mr. Mackey: 

Q. Now, you say in there, then, as a physician, that dia¬ 
betes mellitus is not the loss of sugar from the blood, si¬ 
phoning the sugar off from the blood? A. It positively is 
not. 

Q. And you say, then, that diabetes insipidus is not an 
excess of sugar in the blood causing— A. (Interposing) It 
has been so long since 1 have heard of diabetes insipidus 
that I have even forgotten it. 

Q. You specialize in surgery? A. Yes. 

Q. You are not an internal medicine man? A. No, 

81 sir. 

Q. So you ordinarily would not be treating a case of 
diabetes? A. Only from a surgical standpoint, that is all. 

Q. You said, 1 believe, the vitality of the tissues was 
lowered in diabetes, and I ask you, then, if the tissues being 
richer in sugar than normally was not a better nutritive 
medium for the bacteria and organisms of disease? A. 1 
think that is quite true. 

Q. You think that is true? A. Yes, sir. 

Q. Then a wound does not heal, regularly because of 
these bacteria; is that so? A. I have already stated that. 

Q. And it becomes infected because of the bacteria? A. 
Yes, sir. 

Q. So when you say that that toe that had been injured 
in this man’s occupation—You found an infected toe? A. 
Yes. 

Q. And you found—Did you ascertain what bacteria it 
was? A. No, sir. 
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Q. Was it a streptococcic infection ? A. No, sir, notjclin- 

ically. j 

Q. You could not tell with the naked eve whether 

82 it was a streptococcic infection, could you? A.jYou 

could tell reasonably closely, yes. 

Q. Did you ever, during your surgical treatment ofj this 

man and the treatment incident to the surgerv that;was 

done on this mail, have his blood examined to see what, if 

any, picture was in his blood stream as to a bacteria?: A. 

There was no bacteria in his blood stream. 

Q. Did you ever have him examined to determine— A. 

Q. You did not answer me yet, did you? A. No-, I did ; not. 

necessarv. 

* 

Q. You did not answer me yet, did you ? A. No, I did'not. 
Q. It is necessary to find out whether the streptococcus 
is in the blood stream to have a microscopic examination, is 
it? A. A microscopic examination of what? 

Q. Of his blood. A. Not necessarily. 

Q. You do not think so? A. No. 

Q. Do you know why people die of streptococcus in the 
blood stream? A. Yes, I think so. j 

Q. Why do they die? A. Very frequently they die 
S3 from a profound, overwhelming toxemia. 

Q. Abounding in the blood? A. Yes. 

Q. Are there any others that will do that? A. Innuijier- 
able. 

Q. Many? A. Yes, indeed. 

Q. And you never examined to see whether he had jany 
of those? A. Because he had no clinical signs and we jgdge 
more on clinical signs than on laboratory evidence. 

Q. Now, then, Doctor, who analyzed his urine to deter¬ 
mine whether he had diabetes? A. That was done bvithe 

•» 

laboratory at Emergency Hospital. 

Q. Do you know what method they pursued ? A. I have 
not the slightest idea in the world. 

Q. You know there are a great many methods? A. Prob¬ 
ably. 

Q. Say five or six at least ? A. Yes. 

Q. And you do not know what method was pursued? : A. 

No. 

Q. Do you know whether a doctor or a nurse did it? ; A. 
I could not state. 
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Q. You just took the word of somebody that it was 
84 diabetes? A. I have proof of it right here in the 
record that he was diabetic. 

Q. Did you ever yourself apply any test to determine 
whether there was sugar in his blood or urine? A. No, I 
do not recall whether 1 applied any test myself or not, no. 
I am still a surgeon, not a laboratory man. 

Q. Did he ever tell you that he tasted sugar in his mouth ? 
A. No. 

Q. That is a characteristic of diabetes? A. No, I never 
knew that, and my mother— 

Q. (Interposing) And you do not know that they some¬ 
times taste the urine to ascertain the sweetness of the urine ? 
A. Thev used to years ago. That is an old test. 

Q. Diabetes is nearly 2,000 years old? A. I do not know 
how long it has been known. 

Q. It has been known that long, has it not ? A. I guess it 


has. 

Q. It is one of the oldest of diseases ? A. Yes. 

Q. And gets its name from the word siphon—diabetes is 
a Greek word meaning siphon? A. That name probably is 
as old as the disease. 

Q. Then, Doctor, we have to guess, then, whether 
85 that wound was liable to be infected and was infected 
when you first saw it? A. That is correct. 

Q. And then there was gangrene? A. That is correct. 

Q. Tell the Commissioner what gangrene is? A. Gang¬ 
rene is death of tissue. 

Q. Mortification ? A. I do not know what mortification is, 
but it is death of tissue: that satisfies me. 

Q. This infection was not in dead tissue, was it? A. Yes. 

Q. There was some dead tissue and some live tissue? A. 
A lot of live tissue, yes. 

Q. Then vou amputated the little toe, didn’t vou, Doctor? 
A. Yes. 


Q. And it never entirely healed, did it? A. That is cor¬ 
rect. 

Q. And then after you amputated the little toe you went 
to the ankle? A. First we took out the fifth metatarsal. 

Q. Yes; that extended some up in the foot? A. Yes, the 
first long bone of the foot. 
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Q. You found the bone had softened? A. Yes; we 
S6 found that out before we operated on it. 

Q. So later, then, you amputated the left foot at the 
ankle? A. Yes. 

Q. That was November 7, 1936? A. I would say that. 

Q. That is what you call the Chopart operation? A. That 
is correct. 

Q. Now, on November 18, 1936, you amputated the left 
leg- below the knee? A. Yes. 

Q. You said the upper third? A. Yes. 

Q. Now, there were three surgical operations? A. Yes*. 

Q. On that man that you performed? A. Yes. 

Q. Did you administer anesthetics? A. Oh, yes, he was 
operated under anesthesia. 

Q. How would the administration of anesthetic affect a 
patient as regards weakening his vitality? A. The type of 
anesthetic we used has practically no effect on his vitality 
whatsoever. 

Q. You think, Doctor, that anesthetics do not have a 
tendency to develop coma? A. It depends on the 
87 type of anesthetic that is used. 

Q. Well, anesthetics used in a major operation! such 
as you performed in this case, do not they have a tendency 
to lower the vitality of the man ? A. Absolutely not. j 

Q. You say that amputating a man’s leg does not have a 
tendency to lower his vitality? A. No, I did not say I that. 
I did answer your question about the anesthetic. 

I did not say anything about the amputation. 

Q. Take the amputation now; take that first amputation 
of the foot—not of the foot, but the removal of the i|neta- 
tarsal bone: 

Anesthetics were administered then? A. Yes. 

Q. And that amputation tended to diminish the resistance 
of the patient, lower his vitality, did it not? A. No,i I do 
not believe so. 

Q. You would not call that a major operation, would!you? 
A. No. 

Q. Then, the removal of the foot and the ankle? A^ Yes. 

Q. Was that a major operation? A. Well, according to 
the classification of major and minor operations that Would 
still be considered a minor operation. 


j 

j 

i 

i 

J 

i 

j 
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8S Q. That would be considered a minor operation? 

A. Yes, sir; but I personally consider it a major 
procedure. 

Q. Now, then, the amputation on the upper third of the 
leg: That was a major operation; A. Yes. 

Q. Sir? A. Yes. 

Q. And in all these operations anesthetics were adminis¬ 
tered? A. Yes. 

Q. That would affect the resistance of a person, would it 
not, these operations, successive operations ? A. Well, the 
last operation was practically nine months before the man 
left the hospital, other than the appendectomy. 

Q. And he was weakened by diabetes? A. His condition 
at the time lie left the hospital was perfeely all right. 

Q. Did you ever know a diabetic, other than this case, 
whose pulse and respiration were normal ? A. Plenty of 
them. 

Q. Plenty of them? A. Oh, yes. 

Q. Did he have any headaches during you treat- 
80 ment of him ? A. Not that I recall. 

Q. Did he have any vomiting during your treat¬ 
ment of him? A. No, the vomiting was more at the last; I 
think the day prior to his death he did some vomiting. 

Q. You did not see that? A. No. 

Q. You do not know that, then? A. No. 

Q. Do you claim—That would be hearsay. 

You do not know anything about the coma that preceded 
his death, do you? A. No, nothing at all. 

Q. How about his respiration, Doctor? You say that was 

normal? A. (Upon referring to the hospital records) It 

was for practically his entire stay in the hospital. I find 

no place in here (indicating the hospital records) where 

his respirations are above 20, and so far—yes, here is a 

place here, just following his amputation his respiration 

went up to 24. That is also an elevation of temperature 

above the normal, up as high as 102. Stormy course for 

several davs. Finallv came back to normal. Also had a 
• » 

cold in there at the same time. 

Basically his respiration—well, we never—I do 
90 not think there is any place in here that shows they 
were up as far as 30; chiefly 18 and 20 all the way 
through. 
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Q. What should his normal respiration have been? A. 
Around 18 or 20. 

Q. Now, Doctor, 1 will ask you if his subjection Ito an 
operation did not in each instance pre-dispose the develop¬ 
ment of coma ? A. No. 

Q. You have mentioned here that at this last operation 
there was considerable rise in his temperature? A. Yes. 

Q. And respiration ? A. Yes. 

Q. And that involves fatigue, docs it not? A. Yes; 1 
believe it was right after that we transfused him, if 1 re¬ 
member correctlv. 

Q. You gave him a blood transfusion? A. T believe iso. I 
have forgotten the exact date. 

... . i 

That is immaterial as far as this is concerned. 

Yes (referring to the hospital records), there vjras a 
transfusion, 1 think, on the 20th and 24th of Novembejr and 
the 1st of December and the 3rd. 

_ _ i 

Q. Two blood transfusions ? A. Two or three, I have for¬ 
gotten exactly which. 

Q. Now, Doctor, taking four surgical operations 
01 during eleven months, and the administering of 
ether each time— A. (Interposing) There wks no 
ether administered. 

Q. The administration of an anesthetic each time-Y A. 
(Interposing) That is better. 

Q. Do you think or say that would not lower a bum's 
vitality? A. Well, it was not lowered when he left the hos¬ 
pital. * . | 

Q. Will you say that with these four operations in eleven 
months and giving him anesthetics each time, that; that 
would not lower a man’s resistance to disease? A. It: may 
lower it at the time the thing transpires, but the time he left 
the hospital the man made a complete full recovery i with 
the exception of a small unhealed area on the stump of his 
leg. 

Q. You never did heal that? A. No; he did not live!long 
enough. 

Q. You never did heal that ? A. I did not sav that, i 

Q. You never could heal it. 

How long would you expect him to live before you could 
heal it? A. He may live 20 years. 

Q. He might live 20 years before you could heal it? A. 
No, no, not that. 
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Q. Was there any fistula there? A. Not that I 

92 know of. 

Q. This man, from the time of the injury to his toe, 
from then there never was a time when his body was not 
suffering from a wound to the time of his death? A. Well, 
he never had complained of suffering; he may have suf¬ 
fered. 

Q. Doctor, each amputation, of course, left a wound? A. 
Oh, yes. 

Q. You know the definition of a wound? A. Well, I do 
not know that I know the dictionary's definition, but I am 
sufficiently well acquainted, I think, with a wound. 

Q. You do not mind mv saving; that a wound is a break 
in the continuity of the skin, the epidermal covering of the 
body—that would be a wound? A. Oh, yes. 

Q. Did you know of any wounds on that man to heal from 
the time he had the injury to the time of his death? A. 
Yes; the wound from the appendicitis healed. 

Q. I am not speaking of the appendix. A. I am answer¬ 
ing the question. 

Q. I am speaking of any wounds of his limb to heal from 
the time of his injury to the day he died of the fatal coma? 
A. Of his limb? 

Q. Yes, of his limb. A. No. 

93 Q. So there is a casual connection between the last 
amputation and the injury to his toe? A. A what? 

Q. A casual connection between the last amputation and 
the injury to his toe? A. Certainly there is. 

Q. Yes. And you do not deny that this last amputation 
was approximately caused by the injury to his toe? A. No, 
indeed. 

Q. You don’t deny that? A. No, indeed. 

Q. Now, you were treating him all these eleven months 
and a half, about eleven months, and your treatment was 
for an occupational disease; you are or were treating him 
for that, were you not, an injury that resulted in the am¬ 
putations? A. Yes. 

Q. You were treating him for that? A. Yes. 

Mr. Mvers: Just a minute. Will vou read that, Mr. 
Middlemiss? 

The Reporter (reading): 
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“Q. Now, you were treating him all these eleven pionths 
and a half, about eleven months, and your treatment was 
for an occupational disease; you are or were treating 

94 him for that, were you not, an injury that resulted" 
in the amputations? A. Yes. 

“Q. You were treating him for that? A. Yes.” 

The Witness: Not an occupational disease. Will you 
read that again ? 

The Reporter (reading): 

“Q. Now, you were treating him all these eleven lponths 
and a half, about eleven months, and your treatment was 
for an occupational disease; you are or were treating him 
for that, were you not, an injury that resulted in the am¬ 
putations? A. Yes. j 

“Q. You were treating him for that? A. Yes.” ! 

The Witness: I do not get the question yet. 

By Mr. Myers: 

Q. The question was whether you were treating hifii for 
the eleven months time that you were treating him for an 
occupational disease? A. No, I was not treating liipi for 
an occupational disease but for an injury he had received 
and the results of the injury received. 

By Mr. Mackey: I 

Q. You mean you were treating him for an occupa- 

95 tional injury and the sequelae of that injury'? A. 
Yes; that is a better statement, very much. 

Q. And among the sequelae were these various opera¬ 
tions? A. Well, the advancing gangrene and the degenera¬ 
tive osteomyelitis for which the amputations were! per¬ 
formed. 

Q. Yes. 

Now, a man who was suffering from an amputation 
which was still raw—Was it running blood and running 
pus? A. No. 

Q. What was the condition of it? A. Just a little pmall 
granulating wound, perhaps about as large as a 23-cent 
piece. 

Q. It did not heal? A. It did not have a chance. I| was 
about that size— it was in the process of healing; it had 
not completely healed. 
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Q. Now, diabetes is a very weakening disease, is it not? 
A. Oh, yes. 

Q. It is ? A. Yes. 

Q. The effect of the loss of sugar is a loss of energy, is it 
not? A. There is no loss of sugar. 

Q. In diabetes mellitus? A. Yes, exactly. 

96 Q. Doctor, please look at the medical dictionary and 
books on diabetes that give a definition— 

Mr. Myers (interposing): Let the doctor testify as to 
what he knows about diabetes. 

Bv Mr. Mackey: 

Q. Doctor, you say that this is not scientifically true? A. 

Your statement is definitely not. 

%> 

Q. That if a man is losing sugar from the blood through 
the kidneys and the bladder that that is not diabetes mcl- 
litus? A. I did not say that. 

Q. What is it? A. That is merely a symptom of diabetes. 
Q. It is a symptom of diabetes in what form? A. It is 
a symptom of diabetes mellitus. 

Q. Diabetes mellitus? A. Yes. 

Q. Then, if there is an excess of sugar in the blood stream 
and it is not discharged through the kidneys, vou call that 
what form of diabetes ? A. They still have diabetes melli¬ 
tus, providing there are other symptoms present. 

Q. You say that is not sugar diabetes or diabetes insipi¬ 
dus? A. I do not know anvthing known as sugar diabetes. 
The only diabetes I know is diabetes mellitus. 

97 0. Do vou know that there are two kinds of dia- 

w * 

botes, the insipidus and the mellitus? A. Yes. 

Q. What is the difference? A. I am not interested in this 
particular case in diabetes insipidus; we are interested in 
diabetes mellitus. 

Q. I see. But you do say, Doctor, that this diabetes would 
greatly weaken a patient? A. Not if they are under com¬ 
petent supervision. 

Q. Doctor, don’t they suffer from shortness of breath, 
people with diabetes? A. I have seen them go and work 
as hard as anyone else. 

Q. Do people with diabetes suffer from dizziness? A. 
Not if they are under proper control. 

Q. Don’t people who suffer from diabetes have also con¬ 
stipation? A. Most anyone suffers from that. 
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Q. Are they not easily exhausted? A. As far as tliijs man 
is concerned, your answers are all “no.” 

Q. Now, what connection was there between the; fatal 
coma and the diabetes, if you know? A. None that was 
enunciable. 

Q. So that the fatal coma was not produced by diabetes? 

A. No, sir. 

98 Q. Why did not the amputation of the toe I heal? 

A. 1 am sure only the Lord can answer that!ques¬ 
tion. 

Q. And why did not the amputation of the ankle heal? 
A. Because gangrene developed in one of the flaps. 

Q. But the gangrene was in the toe when he came there? 
A. No, that was one reason for the amputation, for the 
additional amputation; it was a degenerative osteo: ivelities 
or gangrenous osteomyelitis. 

Q. Now, why did not this—excluding the operation for 
appendicitis—wliv did not the operation for the amputation 
of the leg right below the knee, why did that no heal? j A. I 
am sure I cannot tell you. 

Q. And when tins man died he still had the leg unhcjalcd? 
A. Yes. 

Q. So there was a direct chain from the time his toe was 
injured down to the time he died in so far as the wounded 
leg was concerned? A. As far as the wounded leg was con¬ 
cerned, yes. 

Mr. Mackev: All right, thank vou. 

l 

Redirect Examination 


Bv Mr. Mvers: i 

» •> 

Q. I have one or two more questions to ask you, Dolctor: 

I understand from your testimony at the time yoii last 
saw tlie man about the middle of September, tlic leg 
99 was healing, was it not? A. The leg was healing, yes. 

Q. There was only a small granulated piet?e of 
tissue? A. About the size of a quarter. 

Q. And during all the period of time, even at the!time 
of discharge, the diabetes balance had been maintained? 
A. The diabetic balance had been maintained throughout. 

Q. And, as far as— 

Mr. Mackey (interposing): I object to the leading ques¬ 
tion, Mr. Myers. You know you are an experienced lawyer 
and that is not right. 
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Bv Mr. Mvers: 

•* w 

Q. Were you perfectly satisfied, Doctor, with reference 
to the conditions existing in this patient’s system at the 
time that he left? A. Yes. 

Q. I think you said the coma had not been produced by 
diabetes. 

Can vou give me anv basic reason for that statement? 
A. The basic reason that I could give you is that I think the 
post mortem examination of the body secretions showed 
that definitely, as well as the examination of the blood 
made immediately prior to his death and, accidentally, here 
(indicating the hospital records) I find that also on the 
7th day of September, 1937, the blood examination taken 
at Emergency Hospital showed blood sugar 116 mil- 

100 ligrams. I just happened to think that I have that 
here. 

Q. And, Doctor, as I understand you, you say—Was there 
anv evidence elinicallv of anv blood stream infection at 
the time — A. (Interposing) Never at any time. 

Examination in Chief 

By the Deputy Commissioner: 

Q. Doctor, is it a fact that slight injuries to persons suf¬ 
fering diabetes often prove fatal ? A. Yes, sir. 

Q. What do they die from eventually? A. In the vast 
majority of cases, the cases that truly die of their diabetes 
with its infectious complications, I would say the majority 
die from blood stream infections which can be definitelv 
demonstrated at a mortem. 

Q. And what is usually the cause of death attributed to 
these cases? A. You mean where an active infection is 
present? 

Q. I mean in cases where men having diabetes sustain 
injuries and ultimately die: What is the usual cause of 
death in those cases? A. That is an extremely broad ques¬ 
tion. 

I would say if it was an infection very frequently they 
die from overwhelming toxemia from their infection. 

Q. You agreed, in answering my first question, that 

101 trivial injuries in diabetic cases often prove fatal? 
A. Yes, that is to a sequence of events. 
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Q. Why is that so ? A. The primary thing we are always 
worried about in diabetes is infection. 

Q. Were you worried about death in this case? A. Abso¬ 
lutely not. I never had one reason to suppose in any way, 
shape, or form, that this man would not live to go back to 
his occupation, even though he had an artificial limb.; 

Q. I am going to refer you to some of your reports :here, 
Doctor, and refer you now to the one dated September 16, 
1936, in connection with your statement and the statement 
in the last paragraph of that report (exhibiting a paper 
writing to the witness). A. (Reading from the papet last 
above referred to) In a diabetic, an injury of this 'kind, 
though trivial at the onset, may reach most serious! pro¬ 
portions, and as indicated in the case of Raymond Cook a 
very slight injury is unquestionably progressing to the 
point where he will lose his leg if not his life. I willjkeep 
you advised as to the progress of this man’s case. 

That is not an unusual thing and it is a report of thatikind 
that is made primarily to put a company on their guard as 
to the potentialities of proper reserve for a case of 

102 this kind. i 

I fooled around with insurance enough to say; that 
I know they want to know if they are juggling with a ^tick 
of dynamite. 

Q. Were you in fear at that time of this man’s lpsing 
his life? A. Absolutelv not. That is merelv a warning. 

Q. Now, Doctor, coming to another one of your reports 
of November 23, 1936. 

Will you read the last paragraph of that report (exhibit¬ 
ing a paper writing to the witness) ? A. (Upon referring 
to the paper last handed to him) You mean this one hbre? 

Q. Yes. A. (Reading from the document under cohsid- 
eration): We are sparing no effort to save his life and to 
give him as useful a leg as is humanly possible. 

Q. Were you concerned about his death at that tiime? 
A. We are always concerned about the death of a diabetic. 
You are walking on a ragged edge. 

Q. I asked you that before and you said absolutely in 
this case you were not concerned with his death or, the 
possibility of his death. A. Let me get your straightened 
out as to what my attitude on this case is: 

When you start fooling around with surgery with 

103 a diabetic you are fooling around with something 
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that lias its potential danger but, under our modern 
supervision and modern care, it is reduced, the mortality 
in diabetes; I do not know what it is, but since I first studied 
medicine, when they did surgery on a diabetic, the diabetic 
died; but we do not have that unfortunate thing any longer, 
but it is still a thing that should require serious consid¬ 
eration of any person who has any dealings with diabetics 
and surgerv. You think about it whether there is anv 
danger of death or not, and there was never a time during 
this man's entire course of treatment where I could see 
there was any apparent danger of imminent death. 

Mr. Mackey: Mr. Commissioner, could I put Doctor 
Quick on? He has to be in the court house at Arlington 
at one-thirty. 

The Deputy Commissioner: I will be through in a minute. 

If the doctor is in a hurry, put him on now. I have a few 
other questions to ask Doctor Gantz if your doctor does 
not mind staying for a while. 

The Witness: I have a few things to do myself and I 
know Doctor Hunter has, too. 

Mr. Mackey: He will be very brief. 

The Deputy Commissioner: Very well. 

(The witness thereupon was excused temporarily from 
the witness stand.) 

104 Thereupon Dr. Ralph A. Quick was called as a wit¬ 
ness for and in behalf of the claimant, and having 
been previously duly sworn by the Deputy Commissioner, 
assumed the witness stand and, upon examination, testified 
as follows: 

Direct Examination 

Bv Mr. Mackey: 

* V 

Q. Doctor, please state your full name. A. Ralph A. 
Quick. 

Q. And your occupation? A. Physician. 

Q. Where do you reside? A. Arlington, Virginia. 

Q. Where did you graduate in medicine? A. George 
Washington University. 

Q. What time? A. June 6, 1908. 

Q. And you have practiced medicine for thirty years? 
A. Yes, sir. 
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Q. Has your business been that of an internal medicine 
physician? A. Yes, general practitioner. 

Q. You are a general practitioner? A. Yes. 

Q. Have you had many cases of diabetes ini your 

105 career? A. Not a great many. 

Q. Could you approximate about how many? A. 
A half a dozen. j 

Q. Have you had occasion to study diabetes, that disease? 
A. Yes, sir. 

Q. Wliat is meant by diabetes mellitus? A. That! is a 
condition where the blood sugar is above normal and the 
pancreas involved has not enough insulin secreted to 1 take 
care of the sugar. 

Q. And in diabetes mellitus is there a deficiency of Sugar 
in the blood? A. An excess. 

Q. An excess? A. Yes. j 

Q. It is not drained off, the sugar, in diabetes mellitus? 
A. In diabetes mellitus there is an excess of sugar. 

The sugar normallv is from 90 to 120 milligrams to 100 
cubic centimeters of blood and— j 

Q. (Interposing) Doctor — j 

The Deputy Commissioner (interposing): Let the doctor 
finish his answer. j 

The Witness (continuing): And in diabetes mellitus! it is 
considerably above that. j 

106 Bv Mr. Mackev: i 

* V 

Q. This excessive sugar in the blood is carried out of 
the body, how, in diabetes mellitus? A. Why, it gets over 
the threshold limit of the kidnevs and is drawn out in 1 the 
urine. ' 

i 

Q. Is there sugar found in the urine? A. At times, when 
that threshold is overstepped. j 

Q. The excess sugar is found in the urine? A. Some 
of it. 

Q. What effect does diabetes have with reference to low¬ 
ering the patient’s vitality? A. It lowers their resistance, 
their ability to heal wounds, healing, and so forth. 

Q. Prevents the healing of a wound? A. Lowers tbe— 
slows the healing. j 

Q. Yes. Now, where the vitality is already lowered by 

diabetes, what effect would four successive operations, sur- 
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gical operations, have on the patient? A. That would de¬ 
pend on the hypothesis in the case. 

Q. State whether or not it would weaken his resistance. 
A. Yes. 

Q. The man who is suffering with diabetes and receives 
an injury that breaks the continuity of his skin, is that a 
dangerous thing? A. Potentially so. 

Q. 'Where a man was found to have injured his toe 

107 and the nail was broken or torn off and the toe be¬ 
came infected, and gangrene set in and three subse¬ 
quent amputations of the foot and leg failed to heal, and 
at each amputation anesthetics were administered, what 
would you say would be the effect on the patient’s vitality? 
A. The three operations ? 

Q. Yes. A. His resistance would be lowered. 

Q. 'Would it be more lowered with a person with diabetes 
mellitus than with a person in good health? A. Yes. 

Q. Now, I will ask you if amputations, whether or not 
they are factors tending to predispose the development of 
coma? A. No, not in themselves. 

Q. Amputations accompanied by anesthetics, state 
whether they would predispose the development of coma 
in a diabetic. A. That depends on the blood sugar. 

Q. On the what? A. If that is not high, why, no. 

Q. Where it was high or where it was low— A. (In¬ 
terposing) I say unless it was very high it would not. 

Q. Yes. A. With diabetes under control, no. 

108 Q. Have you done any surgery, Doctor? A. No, 
sir. 

Q. You are not a surgeon? A. No, sir, a general prac¬ 
titioner. 

Q. A general practitioner? A. Yes. 

Q. What would you say if a man, assuming that a man 
has lost his toe and subsequently the wound did not heal, 
and then his ankle was amputated and that did not heal, 
and then his leg was amputated just below' the knee and 
that did not heal and at the man’s death the amputation 
below the knee had not healed at that time, wdiat w'ould you 
snv as to whether or not there was a causal connection be- 
tw'een that injury to the toe and his death? 

Mr. Mvers: Are those all the facts being furnished the 
doctor? 
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By Mr. Mackey: 

Q. The man being a diabetic? A. The patient be}ng a 
diabetic and undergoing several operations, what wag the 
causal connection between the injury to the toe ancjl his 
ultimate death? 

Q. Yes, 1 mean the causal connection. A. Well, I will say 
it had a relation to his death as a cause. 

Q. Now, what would you say, Doctor, as to aj per- 

109 son who had had these successive operations 1 and 
was a confirmed diabetic, and while the wouhd of 

the last amputation had never healed and he passed 1 into 
coma, unconsciousness, what would you say was the cause 
of that coma? A. A diabetic? 

Q. What would you say as to the connection of that Coma 
to his leg, his amputed leg that had not healed? A. I 
would sav it was due to his diabetes. Take his blood sugar 
—I do not see that the amputation would be directly the 
cause of that. 

Q. And what would be the reason in that case ofj this 
amputated leg not healing? A. The lowered resistance, the 
condition of the arteries and vessels and the tissues not 
responding. j 

Q. And what, if any, bearing would the lowering of the 
vitality through amputations— A. (Interposing) Thrpugh 
what ? 

Q. Through amputations. What bearing do amputations 
have on the tissues not responding? A. Well, that w*ould 
lower it still further, I would say, lower the vitality of the 
tissues further. 

Mr. Mackev: You can cross-examine. 
Cross-Examination 
By Mr. Myers: 

110 Q. Doctor, there are numerous kinds of comaj are 
there not? A. Yes. 

Q. Did you find any history in the case from what you 
heard today that this was a diabetic coma? A. No. 

Q. You could not say diabetes was the cause of the coma 
in this case, Doctor? A. Naturally, I was answering a 
hypothetical question put to me by Captain Mackey, j 

Q. With reference to this particular case, do you i find 
any connection between the diabetes and the terminating 
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condition of coma that resulted in this man’s ultimate 
dying? A. I would say yes. If he went into a comatose 
condition it was probably diabetes. 

The Deputy Commissioner: If he went into a comatose 
condition, what? 

The Reporter (reading): 

“If he went into a comatose condition it was probably 
diabetes.” 

By Mr. Myers: 

Q. Now, Doctor, will you give us the finding that must 
be present to subtantiate the opinion that you give, an 
opinion of that sort? 

What would your findings be to substantiate such an 
opinion as far as the condition of the blood is con- 

111 cerned? A. His blood pressure would have to be 
high. 

Q. May I show you the findings as far as that is con¬ 
cerned? 

Doctor Gantz, will you get the last blood pressure re¬ 
port? 

Doctor Gantz (producing a record): Here it is, prior to 
his admission to the hospital. 

Mr. Mackev: What is that? 

Mr. Myers: This is the last one taken before he went 
to the hospital, September 7. 

By Mr. Myers: 

Q. Will you look at that (handing a paper writing to the 
witness) and state what the finding is? A. (After examin¬ 
ing the document last referred to) That is normal. 

Q. Normal? A. Yes. 

Q. And the blood sugar as it was found at the time of 
death, that is, at the time of autopsy performed October 1, 
the date of his death, I show you that (exhibiting a paper 
writing to the witness). A. (Upon examining the docu¬ 
ment last referred to) That is 171.8; that is just a little 
high, not high enough to produce coma. 

Q. Not high enough to produce coma? A. No. 

112 Q. Then, can you say, Doctor, that the coma was 
due to a diabetic condition in this case? A. I would 

say it was an accumulation of various factors. 
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I 

Q. I will ask you this: You answered first it was due to 
diabetes and I wanted vou to have the full facts and also 
the findings of the laboratory. A. No, the blood sugar is 
not high enough. ! 

Q. To produce the coma? A. No. 

Q. You have heard the testimony that the stump of the 
leg had not completely healed? A. Yes. ! 

Q. And there was an area about the size of a quarter not 
suppurating or oozing blood? A. Yes. 

Q. And there was also found a staphylococcus aureus 
present at that time ? A. I did not hear that. 

Mr Mackey: What did you say about streptococcus? 

Mr. Myers: Not streptococcus; I said staphylococcus 
aureus was present. 

By Mr. Myers: 

Q. There is no evidence, I believe, Doctor, given at the 
time that there was any rise in temperature or any pres¬ 
ence in the blood of bacteria. 

113 Would you, under those circumstances, put j any 
connection between the healing stump and the ! ulti¬ 
mate condition of death found there? A. The ultimate 
found where? 

Q. The ultimate causes of death in this case? A. Where 
are they given? j 

Q. I thought you read this report of Doctor Hunter’s, 
Doctor. A. You are asking me a lot of questions and X am 
asking you some now. 

Q. All right, this (indicating) is the autopsy report which 
Doctor Hunter will testify to which shows all the findings in 
connection with the man, both microscropic and macro¬ 
scopic on the day of death? A. Well, there are various con¬ 
ditions here (referring to the paper writing last hapded 
to him) which enter into the picture of the ultimate de¬ 
mise. 

Q. Do you see any connection between the small sized 
area and the clinical picture in connection therewith on 
the stump and the cause of his death? A. Do I see lany 
connection between the small sized raw surface on! the 
stump and this anatomical diagnosis? 

Q. Yes. A. Yes. 

Q. What do you see? A. Well, he has a nephritis. 
Q. What connection to you find? A. He has a 
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cardio-vascular disease; he has glomerulo-nephritis; 
he has hepatitis—I say the base of the whole thing here 
was his diabetes and his cardio-vascular disease on top of 
his stump was enough to put anyone out. 

Q. Is it your opinion the stump was caused by the dia¬ 
betes ? A. No. 

Q. Or the cardio-vascular disease? A. Intercurrent con¬ 
dition. 

Q. You have seen cases of diabetic patients completely 
cured, as far as the history was concerned? A. Yes. 

Q. And they may be a little slow in healing? A. Very 
slow. 

Q. But they do eventually cure? A. Yes, even when the 
blood sugar is practically normal trifling wounds are ex¬ 
tremely slow in healing. 

Q. There are actual situations, though, where they do 
cure? A. Yes. 

Q. And diabetes, for that reason, is only a potentially 
dangerous condition rather than one that is a direct con¬ 
tributing cause as far as death is concerned? A. 
115 Yes. 

Mr. Mvers: That is all. 

Redirect Examination 
By Mr. Mackey: 

Q. What effect would these successive amputations, each 
with the administration of an anesthetic, have on a man in 
an advanced stage of diabetes? A. It would lower his re¬ 
sistance and vitality. 

Q. Would such a condition tend to make him die of dia¬ 
betes? A. Only as it lowers his general resistance. 

Q. And if these amputations could lower his resistance 
to the extent that he would die of diabetes—they could, 
could they? A. Yes, if the diabetes were severe enough. 

Q. Yes. There is quite a difference between making suc¬ 
cessive amputations on the body of a healthy man and 
one on the body of a confirmed diabetic? A. Yes, sir. 

Q. I will ask you whether or not these operations would 
have made a man likely to die of diabetes where he had the 
disease? A. In advanced stages—no, I cannot answer that. 

Mr. Mackev: That is all, Doctor. 
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116 Examination in Chief 

By the Deputy Commissioner: 

Q. Doctor, what type of coma do you think this man had? 
You said it was not due to diabetes? What type I coma 
do you think it was? A. I made the statement that it was 
not due to diabetes because the blood sugar was not high 
enough. I cannot say. His blood sugar was practically 
normal most of the time. 

Q. What would be some of the causes for coma;? A. 
Nephritis. 

Q. Is that a usual complication in a diabetic casq? A. 
They could have a coma, yes, if they have nephritis. 

Q. Do I understand if a man, if a diabetic person has 
nephritis, he may go into a coma? A. Yes. 

Q. What sort of a coma would that be? A. A nephritic 
coma if the blood sugar is no higher than this, which is 
practically normal here. 

The Deputy Commissioner: That is all. 

Mr. Myers: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Dr. Frank E. Gantz a witness heretofore 
called for and in behalf of the claimant, as more par- 

117 ticularly in this record appears, having beenj pre¬ 
viously duly sworn by the Deputy Commissioner, 

and examined on direct examination by counsel for the 
claimant, thereafter being excused and thereafter being 
again called as a witness for and in behalf of the respon¬ 
dent, and having been examined on direct examination by 
counsel for the respondent and on cross-examination by 
counsel for the claimant, and having been interrogated by 
the Deputy Commissioner, and thereafter being again ex¬ 
cused from the witness stand, was called for further ex¬ 
amination, and upon assuming the stand, testified further 
as follows: 

Examination in Chief (resumed) 

By the Deputy Commissioner: 

i 

Q. Doctor, this man bad osteomyelitis, did he not? AL Mr. 
Commissioner, he had what we call a degenerative Qsteo- 
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myelitis, not an infectious osteomyelitis. In other words, 
the osteomyelitis is more or less of a misnomer. There is 
not definitely an infection present, but it is due rather to 
malnutrition of the bone due to probably an endarteritis, 
which is frequently associated and practically always pres¬ 
ent in diabetics. 

Q. Are they easily distinguishable? A. They are easily 
distinguishable in this wav: With a true infectious osteo- 
myelitis, they have pain, high fever and high leukocyte 
count. They are toxic. 

118 Q. At the last amputation were you considering a 
further amputation in this case? A. No. 

Q. Did not you contemplate amputating at the thigh? A. 
No. 

Q. You did not? A. No, sir, not after that man left the 
hospital and was getting along as well as he was. 

Q. Did you at any time feel that there would be a fur¬ 
ther amputation? A. That is always a possibility. 

Q. Was not that one of the prognoses that you made in 
the case? A. It unquestionably was. 

Q. Now, Doctor, you said that the last amputation was 
just below the knee? A. Yes, sir. 

Q. Will you describe exactly where the amputation was? 
Was it not in the knee joint itself? A. No, no, it was not. 
No, indeed. 

Q. No, it was not? A. No, indeed. 

Q. How far below the knee joint was it? A. I would say 
about four inches of tibia were left at the amputation, and 
later a portion of that sloughed out, which left a little 

119 shorter stump there. I think he had perhaps three 
inches of tibia left there. 

Here (indicating various records) is another interesting 
thing here: If I go through this sufficiently, we will get 
more things. The same day this blood sugar examination 
was made I had him x-rayed at Emergency Hospital. 

Bv Mr. Mvers: 

Q. What date was that? A. That was on the 7th day 
of September, 1937, and there was an examination of the 
left knee and stump of the leg and the report of the Roent¬ 
genologist says: 

Examination of the left knee and stump of the leg shows 
areas of bone absorption at the tip of the stump; however, 
there is no definite necrosis and no evidence of sequestra- 
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i 

i 

tion. There is some rarefaction of the bones, thq result 
of non-use. 

That is signed by Doctor A. B. Moore. 

That was after his discharge from the hospital. 

We have both the blood sugar and x-ray findings. 

By the Deputy Commissioner: 

Q. Well, then, you disagree with the cause of death as 
stated in the death certificate ? A. Of course the death cer¬ 
tificate was signed that night with that potential diagnosis 
because of the fact, naturally, they did not want to 

120 keep the body away from the family longer than was 
necessary to have the certificate signed in order that 

the body might be transported. 

Q. You do not answer the question. 

Do you disagree with the cause of death stated in the 
death certificate? A. Yes, because I do not think diabetes 
mellitus played any part in it at all. 

Q. Did any of the complications that came about as a re¬ 
sult of diabetes play any part in it? A. No, I would itot say 
—associated with—arteriosclerosis is associated with dia¬ 
betes but is not necessarily caused by it or due to it, but 
we know it is associated with it. 

Q. What did this man die of, in your opinion? A. I would 
have to refer back to Doctor Hunter to report on that. 

Q. You accept Doctor Hunter’s report, his findings? A. 
I certainlv do. 

The Deputy Commissioner: Doctor Hunter is here and 
will testify to it. 

That is all, Doctor. 

Mr. Myers: All right. 

Mr. Mackey: No, it is not all right. I have a few more 
questions to ask. 

121 Redirect Examination 

i 

I 

By Mr. Mackey: 

i 

Q. This death certificate, then, is wrong, is it? A. It 
certainlv is. 

Q. And that has gone into the official records of the 
Health Department of the District of Columbia? A. |Yes. 

Q. In the Health Office of the District of Columbia;? A. 
Yes. 

i 
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Q. And it is still there? A. I am not sure, but I think 
Doctor Sullivan, after we finally got Doctor Hunter’s re¬ 
port, sent in a supplemental report on that. I am not pos¬ 
itive. 

Q. You do not deny that that death certificate was ob¬ 
tained from the Health Office in Washington, D. C. (hand¬ 
ing to the witness Claimant’s Exhibit No. 1)? A. (After 
examining the document last referred to) I do not ques¬ 
tion that at all. 

Q. And it is not true? A. No, it is not true. 

Q. All right. You say there was a toxic condition in 
osteomyelitis—a toxic condition, that is a poisoning? A. 
Infectious; that is where infection is the cause of the oste¬ 
omyelitis. 

Q. You said, though, there was a toxic condition 

122 there. A. Where? 

Q. In speaking of the condition of the foot there, 
when you operated the first time, you said, did you not, 
that there was a toxic condition there? A. No. 

Q. I understood you to answer the Commissioner that 
way. A. You are entirely in error. 

Q. All right. Was there ever a toxic condition during 
the time you knew the patient? A. The only time I would 
say he was toxic at all was following the final amputation. 

Q. What was the cause of that? A. I imagine possibly 
tissue trauma. 

Q. It came from the wound? A. Yes. 

Q. The toxic condition? A. Yes. 

Q. And it entered his blood stream, did it not? A. What 
entered his blood stream? 

Q. This toxic condition, this bacteria, these bacterial 
bodies produced? A. No, there was no bacteria entered 
there. 

Q. What was the cause of the toxic condition there? A. 
Merely absorption. 

Q. What is that? A. Absorption in the tissue. 

123 Q. There was a poison condition? A. The tissues 
were injured. 

Q. You never took any samples of blood at any time to 
know if there was a toxic condition produced by this wound? 

The Deputy Commissioner: You asked those questions 
before. This is repetition. 
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Mr. Myers: Yes. 

Mr. Mackey: Not as to that. I asked him as to the toxic 
condition. I was asking the other time about sugar. | I am 
talking about the toxic condition. 

By Mr. Mackey: 

Q. Did you have an analysis of the blood made to find 
that out? A. 1 do not know that they do that. 

Q. Now, did you find any arteriosclerosis, hardening of 
the arteries, in this man? A. I think Doctor Hunter’s re¬ 
port did. 

Q. I mean did you? 

Doctor Hunter did not see the man in life, did lie? A. 

That is all that is necessary. 

* 

Q. He never saw the man when he was alive? A. Not 
that I know of. 

Q. How did he know that he had arteriosclerosis, jthen? 

A. He made an autopsy and post mortem exaimina- 

124 tion. J 

Q. I see. But you yourself never had any exiamin- 
ations made of his blood pressure? A. His blood pressure? 

Q. Yes. A. Oh, yes. 

Q. Does it show in the report? A. It did—His iblood 
pressure was taken by Doctor Shearer at the time of con¬ 
sultation with him prior to the Chopart amputation, “which 
showed a blood pressure of 120/80, which is absolutely nor¬ 
mal pressure. 

Q. Yes? A. In other words, clinically there was no ar¬ 
teriosclerosis present. 

Q. So the arteriosclerosis that Doctor Hunter found did 
not affect his blood pressure, did it? A. No. 

Q. So he had a normal blood pressure? A. Yes. 

Q. Was not that evidence to you that he did not! have 
diabetes? A. That he did not have what? 

Q. Where there was no arteriosclerosis, that did not in¬ 
dicate to you that he did not have diabetes? A. Don’t be 
ridiculous. Of course not. 

The Deputy Commissioner: Is that all? 

125 By Mr. Mackey: 

| 

Q. Do you say that diabetics don’t have arteriosclerosis 
as a rule? A. No, I don’t say that. 

Q. You don’t? A. No. 
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Q. Was there any paralysis? A. Absolutely none. 

Q. So the autopsy was not to determine whether he died 
of paralysis, was it? 

Mr. Myers: I object to that question. 

Mr. Mackey: You ought to. 

The Deputy Commissioner: What is the question? 

Mr. Myers: He asked him if the autopsy was not to de¬ 
termine whether he died of paralysis. 

A perfectly complete autopsy was made and a perfectly 
complete autopsy report is here on everything that can be 
covered by an autopsy. 

The Deputy Commissioner: I do not think Doctor Gantz 
can answer the question anyway; he did not perform the 
autopsy. 

The Witness: If this is what you want, there was no 
evidence of any paralysis at any time during the period 
that this man was under mv care. 

Bv Mr. Mackev: 

* w 

Q. Yes. Then, Doctor Hunter was not asked to 
126 make this analysis for the purpose of showing there 
was or was not paralysis or hemiplegia? A. There 
was no hemiplegia prior to death unless it occurred between 
the time the man went into the coma and the time he died, 
and no one could determine that because he was completely 
unconscious. 

The Deputy Commissioner: Is that all? 

Mr. Mackey: I have just one more question. 

Bv Mr. Mackev: 

W V 

Q. Then, what was the purpose of calling in Doctor Hun¬ 
ter after the death of this man? A. The purpose of calling 
in Doctor Hunter after the death of this man was to per¬ 
form a complete autopsy in this case and to determine defi¬ 
nitely and unquestionably the cause of death. 

Q. You do not really know yourself? A. No, I don’t any 
more than you do. 

Mr. Mackey: That is all. 

The Deputy Commissioner: Thank you, Doctor. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Doctor Gantz: What time do you want me to ask Doctor 
Sullivan to be here? 
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i 

(There was at this point an informal discussion between 
the Deputy Commissioner and counsel as to th6 time 

127 at which the hearing would be continued, after iwhich 
the following occurred:) 

i 

The Deputy Commissioner: We will hear Doctor'Hun¬ 
ter at this time. 

i 

I 

128 Thereupon Dr. Oscar B. Hunter was called; as a 
witness for and on behalf of the respondent herein, 

and being then and there duly sworn by the Deputy ,Com¬ 
missioner, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 

Mr. Myers: Will Doctor Hunter’s qualifications be ad¬ 
mitted? 

Mr. Mackev: Yes, ves. I admit them. j 

The Deputy Commissioner: You may proceed. 

Direct Examination 

Bv Mr. Myers: 

Q. Doctor, you had occasion to perform an autopsy!upon 
one Raymond Cook? A. Yes, I did. 

Q. And will you state where and when you performed 
the autopsy? A. The autopsy was performed on October 
1, 1937, at the request of Doctor Gantz, at the Emergency 
Hospital, the morgue of that hospital. j 

Q. And did you make both a microscopic and a macro¬ 
scopic examination? A. Yes. I made a complete post¬ 
mortem examination, including a microscopic examination 
and a macroscopic examination; the macroscopic ex- 

129 animation with the naked eye and the microscopic 
examination including the bacteriological exaijnina- 

tion, chemical analysis, bodv fluids and tissues. 

Q. And the purpose of the post-mortem examination was 
what? A. The purpose of the post-mortem examination 
made by me was to determine the exact nature and cause of 
this individual’s death, as Doctor Gantz told me he was not 
at all satisfied, because there were so many conflicting 
clinical manifestations. 

Q. And, Doctor, where did you obtain the clinical history? 
A. The clinical historv was taken directly verbatim from 
the clinician by my stenographer at the time of the post- 
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mortem examination ; we always do that at the post-mortem 
table and it is dictated as clinical findings and I include it 
as a part of the report. 

Q. I would like you to identify this as the complete re¬ 
port of your post-mortem examination, if you will (hand¬ 
ing paper writing to the witness). A. (After examining the 
document referred to) That is my complete report and it 
is signed bv me. 

Mr. Myers: At this time I offer the report in evidence, 
and I would like to have the doctor testify as to such por¬ 
tions of it as he wishes, so that he may express an intelli¬ 
gent opinion. 

Mr. Mackey (after examining the document): I 

130 object to that part of the report that refers to clini¬ 
cal liistorv. He does not know anything about the 

clinical history except from hearsay. He did not even get 
it from the records of the hospital. Somebody whispered 
the clinical history to him or told it to him at the post- 
morten table. That is all he knows about it. If that clini¬ 
cal history is wrong, the whole report is worthless. 

Bv Mr. Mvers: 

% * 

Q. Is that true, Doctor? A. No, I do not believe so. 

Mr. Myers: AVill you point out what you object to? 

Mr. Mackey: What I object to is this whole statement of 
clinical history. 

Mr. Myers: Point out what you object to and what is 
wrong with it (handing the paper again to Mr. Mackey). 

While you are doing that I will ask the witness a few 
questions. 

By Mr. Myers: 

Q. You heard Doctor Gantz give most of the report cover¬ 
ing his treatment and observation of this patient during 
the time he was under his care? A. Yes. 

Q. Does that differ with the clinical history given here 
in your report? A. No, it does not. 

131 Q. As far as your recollection is concerned? A. 
No, it does not. 

Mr. Mackey: Here (indicating on the paper writing 
under consideration) is a statement that recovery after 
amputation of the toe appeared to be satisfactory. That 
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j 

i 

is not true. In the record it shows it never healed, never 
did recover. 

Someone said that. 

The Witness: You did not finish the sentence. 

Mr. Myers: What is the remainder of the sentence, Mr. 
Mackey ? 

Mr. Mackey: What is that? j 

Mr. Myers: What is the remainder of the sentence that 
you object to? Read the entire sentence. 

Mr. Mackey: It says that the toe was amputated and 
recovery after amputation of the toe appeared to be satis¬ 
factory. 

The Witness: Complete the reading. 

Mr. Myers: Complete the reading. 

Mr. Mackey: It says, X-ray, however, revealed degenera¬ 
tive osteomyelitis of all of the foot bones except thejastra- 
gulus and os calcis. In view of the patient’s age an am¬ 
putation was advised. The leg was amputated belbw the 
knee—that is not correct. The leg was amputated lat the 
ankle first. The osteomyelitic amputation was in the foot 
and the removal of one of the bones, and then| there 
132 was at that time which is mentioned the osteomyelitis 
and at no other time in the medical history of this 

man. 

The Deputy Commissioner: I will receive that entire re¬ 
port in evidence and you have the right to cross-examine 
Doctor Hunter as to his clinical findings as well asi other 
observations and the clinical findings contained in the re¬ 
port will depend entirely on the evidence in the case, which 
I will review. 


(Thereupon the document in question was received in 
evidence and was marked by the Reporter, “Respondent’s 
Exhibit No. 1, and the text thereof is set forth herein in 
an appendix hereto, the original being filed in the office of 
the Deputy Commissioner with the other papers ip this 
case.) 


By Mr. Myers: 

Q. Now, Doctor, as a result of your complete autopsy in 
this case, what conclusion did you reach with reference to 
the cause of death? A. This man died as a result 1 of a 
chronic glomerulonephritis with considerable other ‘com¬ 
plications. 
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Q. Will you give us an explanation of that? 

Mr. Mackey: What did he say? I did not get that. 

The Deputy Commissioner: He said that the man died 
of chronic glomerulonephritis with considerable other com¬ 
plications. 

The Witness: Chronic glomerulonephritis with 

133 nephritic toxemia and other complications. 

By Mr. Myers: 

Q. Will you give us an explanation of that? A. Chronic 
glomerulonephritis is a pathological condition of the kidney 
which involves certain secretory bodies in that kidney. 
When these become diseased they may progress over a 
long period of time without any particular manifestation 
and then they may be discovered. In diabetes, such as this 
patient has, or in diabetics such as this patient had, it is 
very frequently lost sight of because of the fact that the 
diabetes is the overshadowing picture. However, in many 
instances where coma is developed the difficulty is to de¬ 
termine whether the coma was a diabetic coma or a nephri¬ 
tic coma, and in this instance the laboratory evidence, as 
well as the post-mortem and pathological findings, indicated 
the diabetes was under control, but this man blew’ up w’ith 
a nephritic toxemia and with resultant marked congestion 
of the brain, petechial hemorrhages in various portions of 
the cerebral tissue, and this w’as further complicated by a 
very definite arteriosclerosis, hardening of the various ves¬ 
sels. This hardening of these vessels, of course, in the 
face of the nephritis and the hardening of the vessels in 
the face of the diabetes, gives rise to various degenerative 
agencies throughout other organs of the body, such as we 
w*e find in the liver and certain changes in the spleen and 
other thoracic and abdominal viscera. 

134 This type of sclerosis he had in some of the larger 
vessels w’as the so-called atheromatous type in which 

a softening of the vessel rather than a hardening occurs, 
but nevertheless the soft deposit under the intima of the 
vessel cause the vessels to considerably narrow’. In many 
instances this cannot be detected clinically because previ¬ 
ously the blood pressure may have risen, but then if the 
gradual weakening of the heart muscle takes place the 
blood pressure may go down, so that on a single blood 
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pressure examination or a few blood pressure examinations 
there may be revealed a more normal blood pressure and 
the individual nevertheless has a sclerosis of the vessel. 

So we have three "well out-standing conditions in this 
patient: his diabetes, which was demonstrated by previous 
blood examinations and which we found evident and evi¬ 
dence of in the examination of his pancreas but which was 
under control; second, the chronic glomerulonephritis, 
which was the real cause of his death, accompanied! by a 
cerebral edema and other nephritic toxemia that goes along 
with it; and third, the narrowing of the lumen of the blood 
vessels, which prevents proper dissemination of blopd to 
the various places. 

The cause of this man’s immediate blow-up, though, was 
the nephritic toxemia with the resulting edema and pete¬ 
chial hemorrhages of the cerebral substance and medulla, 
small hemorrhages occurring in the brain, ceiling of 

135 the brain, and a complication of fluid in the bronchi 
and lungs that gave expression at first of pneumonia; 

it was a hypostatic pneumonia, so the clinician was not 
wrong, but Doctor Gantz’ finding of complicating factors 
is what caused him, I suppose, to call on me to perform the 
complete laboratory examination and post-mortem. 

Amongst the complications in the case— 

Q. (Interposing) Having reference to those complica¬ 
tions, Doctor, without going into them again, is it your 
opinion, both professionally and as a result of your autopsy, 
that there is any causal connection between those three con¬ 
ditions as far as death is concerned? A. No, they are re¬ 
lated, but one is not caused by the other. 

Q. Will you tell us—have you seen any cases of digbetic 
coma resulting in death? A. Yes, I have. 

Q. Can you tell us how that diabetic coma resulting in 
death is distinguished from or different from the poma 
you found in this particular case? A. Well, in diabetic co¬ 
mas that die as a result of the coma there is a very marked 
increase of blood sugar, 300 or 400 or more, and the car¬ 
bon dioxide power drops until the individual dies with 
acidosis. In those instances you examine the brain! and 
find no changes such as you find here. 

136 Here, also, we examined the blood at post-mortem 
and the blood sugar was only 171 which, sometimes, 
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could not be detected as diabetes in the urine, because the 
sugar does not spill over until after it reaches over 200. So 
we knew it was not diabetes, and when we examined the 
brain, the picture was not that of a diabetic death but that 
of a death attributable to this edema and these petechial 
hemorrhages. 

Q. The diagnosis you made, as far as death was con¬ 
cerned, was that this man died of chronic glomerulone¬ 
phritis with nephritic toxemia? 

Mr. Mackey: What? 

Bv Mr. Mvers: 

Q. The diagnosis you made as to the exact cause of death, 
Doctor? A. My anatomical diagnosis was chronic glome¬ 
rulonephritis with nephritic toxemia. 

That glomerulonephritis is not entirely common to medi¬ 
cal science in itself; it is associated very frequently with 
scarlet fever, typhoid, or some other predisposing infective 
disease. 

Q. Have you seen enough cases where the terminal cause 
has been that which you found in this case to say? A. 
Hundreds. 

Q. And there is nothing so very unusual so far as 
137 this is concerned? A. No, it is very common. 

Q. Can you tell us whether diabetes itself can be 
produced by trauma or is in any way attributable to trauma 
other than that it makes one more susceptible? A. It is a 
complication of the disease usually associated with certain 
changes occuring in the pancreas or liver; sometimes the 
changes are not even in the pancreas. It is not produced 
by trauma unless to the pancreas itself. 

Q. Do diabetic individuals frequently live long or short 
lives? A. In the olden days when we made diagnosis of 
diabetes we usually felt that we were signing the death 
certificate of the patient. Today, however, Doctor Jos- 
lin, of Boston, outstanding in this country, claims that a 
diabetic patient under control will live longer than an 
average span of life, and insurance companies are now tak¬ 
ing diabetics under certain conditions because of the known 
value of the present mode of treating diabetes. 

Doctor Johns of the Western Reserve Clinic takes chil¬ 
dren five and six years old and puts them under a regular 
regime and they play and carry on like other children. 


I 
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Q. And is that true of adults? Do they carry oh with 
their usual occupation? A. They carry on their usual oc¬ 
cupation when under proper control. 

138 Q. What do you mean by proper control? A. By 
proper control we mean these idividuals are brought 

in first and labortary studies are made of their blood sugar 
—that is determined—and their urinalyais is made ailid de¬ 
termined, and their caloric value determined so far As diet 
is concerned, and they are put on a diet, and if necessary 
put them on a certain amount of insulin and with a certain 
weighed, measured diet, place them on a definite, scientific 
amount of insulin, and we find that these people can carry 
on their usual lives without any difficulty. 

Q. Now, with reference to the stump of the leg Ampu¬ 
tated : 

i 

Did you find anything there present which would give 
rise to contribution to the terminating feature in this; case? 
A. None whatever. We did find a small lesion there, a 
section unhealed, 2 1/2 to 3 centimeters in diameter^ very 
superficial, however, which we cultured and from which cul¬ 
ture there was a staphylococcus aureus: we made sections 
and examined the bone and tissue and found that there 
was no extension of the process into the deeper tissue. 

Q. Did you also make laboratory tests regarding the blood 
to determine whether there was any picture of septicemia 
present? A. Yes. We did not find any evidence of septice¬ 
mia. 

Mr. Myers: You may cross-examine. 

! 

139 Cross-Examination 


By Mr. Mackey: 


i 

Q. Doctor, who paid you for your work in this case? 

Mr. Myers: We can save a lot of time on that. I paid 
Doctor Hunter’s bill; the insurance company paid for it. 
Mr. Mackey: I prefer to have him answer. 

You seem to be embarrassed by the question. 

Mr. Myers: I do not see any purpose in the question. 
It is ridiculous to ask him. 

The Witness: I was going to say that I do notjknow. 
The bill is sent out by my secretary. I do not know which 
insurance company it was sent to, so I cannot tell ybu. If 
you asked me I could not tell you. I do so much work for 
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insurance companies and the police department and vari¬ 
ous and sundry hospitals and individuals that it does not 
make any difference to me whether one particular insur¬ 
ance company pays it or another. In many instances, like 
the police department, they do not pay their bills at all 
and they get the work done for nothing. 

By Mr. Mackey: 

Q. Doctor, you remember I asked you a year ago for a 
copy of the report? A. Yes. 

Q. You said you sent it to the insurance company? A. 

I think so, and I told my secretary to call Doctor 

140 Gantz’s office and have you sent a copy of it. 

Q. Did not you finally tell me you could not let me 
have it without the permission of the insurance company? 
A. I do not remember that. I may have said that I could 
not let you have it without the permission of Doctor Gantz. 

Q. And you knew he was the insurance company doctor 
in this ease? A. No. I knew Doctor Sullivan was. I knew 
Doctor Gantz was called as a consultant, but whether he was 
directly employed by the insurance company I could not 
state. 

Q. And you knew Doctor Sullivan was merely in the 
office with Doctor Gantz? A. Yes, but it does not necessarily 
follow that he is an employee of the insurance company. 

Q. The fact is, though, you never until now ever let me 
see a copy of this report of vour examination? 

Mr. Myers: He has not now let you see it. I have let 
you see it. 

Mr. Mackey: Yes, but I want— 

Mr. Myers (interposing): I think this is purely irrele¬ 
vant. 

Mr. Mackey: I want to submit that to professional men 
who may not agree with the doctor, and I never had an 
opportunity to do that. 

Mr. Myers: If you had come to the Commission 

141 and asked the Deputy Commissioner— 

Mr. Mackey (interposing): I asked the attorney, 
either you or the representative of the insurance company, 
and I was refused access to this report so that I could pro¬ 
tect this poor woman in her case. 

Mr. Mvers: You have never consulted me. 

* 
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i 

Mr. Mackey: Then it was the representative of the in¬ 
surance company who refused to let me either to see the 
report so that I might protect the woman’s interests here 
or— i 

Mr. Myers (interposing): I object to your saying ithat, 
sir. 

By Mr. Mackey: 

Q. Doctor, you never knew Mr. Cook, did you? A. No, 
sir. 

Q. You never knew anything about his condition except 
from hearsay, did you, before his death? A. I knew noth¬ 
ing about his condition during his life except what I have 
heard from the doctors. 

Q. Now, are you familiar with diabetes? A. Yes, siH 

Q. Are you familiar with diabetes insipidus? A. Diabetes 
insipidus is a constitutional disease characterized by an 
involvement of the islands along the horns of the pancreas 
in which there is a failure of the upper metabolsm of idex- 
trose stimulation, coupled with changes in the liver. 

142 Q. Then there is left in the body an excess of 
sugar in diabetes mellitus? A. No, there is a failure 

in the metabolism of the sugar. 

Q. Do patients get fat under those circumstances?! A. 
No; they get thin. 

Q. They get thin in diabetes insipidus? A. I did not say 
diabetes insipidus—diabetes mellitus. 

Q. No, I said in diabetes insipidus and you said diabetes 
insipidus—the patients get fat in sugar? A. No, not in 
diabetes insipidus; that is probably the wrong term. | 

Diabetes insipidus is due to— 

Q. (Interposing) Would you consider Professor Dprty 
of Chicago an authority? A. I do not seem to him. Twenty- 
five years ago, maybe. 

You did not let me finish my previous answer. 

Q. No, not twenty-five years ago. He died recently. 

What do you call diabetes mellitus? A. Diabetes nlelli- 
tus is the one I thought you spoke of. That is the ohe I 
described. 

Q. Now, what is the condition of a man with diabetes mel¬ 
litus, as you call it ? A. Now, it all depends. He inay 

143 have anything from a small amount of sugar over 
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and above the normal limits and may show no clini¬ 
cal manifestations at all and he may have 300 or 400 milli¬ 
grams of sugar in his condition without a carbon dioxide 
sufficiency and— 

Q. (Interposing). You mean there is no deficiency of 
sugar in the blood in diabetes mellitus? A. Absolutely no 
deficiency; there is an excess. 

Q. In diabetes mellitus? A. In diabetes mellitus. 

Q. In diabetes insipidus—you are not familiar with that? 
A. I am very familiar with it. 

Q. What is the condition then? It is excess or deficiency? 
A. There is no particular change whatsoever in the blood 
in diabetes insipidus. It is a disease of the posterior lobe 
of the pituitary gland. You can cure this temporarily by 
giving extract of the posterior lobe of the pituitary gland 
or giving them pitocin. 

Q. Doctor, in this clinical history—you said it was dic¬ 
tated to your stenographer? A. Yes. 

Q. By whom? A. Well, I think Doctor Sullivan gave me 
some of the information and Doctor Gantz gave me 

144 some of the information while I was getting the body 
ready to be examined. 

Q. This information contained in the clinical history is 
material to your investigation of this case? A. Not ex¬ 
actly. We can do a post-mortem without any clinical his¬ 
tory at all. 

Q. In this case, then, it was not material? 

Is that what you mean? A. It is helpful to know but 
not absolutely necessary is what I would say. It saves a lot 
of time and trouble. 

Very frequently we do autopsies on many people found 
dead with no history at all and we arrive at a diagnosis. 

Q. Was there any paralysis in this case? A. The man 
was dead when I saw him. 

I saw no pathological manifestations of a lesion that 
would produce paralysis. 

Q. What did you find to indicate the heart muscle was 
weak? A. A chronic form of myocarditis. 

Q. Did you get a history of myocarditis in this man’s 
heart? A. I do not remember that. 

Q. You do not remember that? A. No. 

Q. What effect would that have with reference to 

145 enlarging the heart? A. Anyone that has arterios¬ 
clerosis usually has an enlarged heart, a hvpertro- 
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phied heart. When that heart muscle begins to fajil the 
blood pressure usually begins to fall, so when they come 
to post-mortem frequently the history is blood pressure 
may be normal just before death, but if you go back fur¬ 
ther in the history you find that this man usually gave a 
history of high blood pressure. 

Q. Then you were depending on the history? A. No, I 
was not. I am speaking of any case of arteriosclerosis. 

Q. Now, was there enlargement of his man’s heart? A. 
I think there was. j 

Q. Are you sure ? A. I can tell you in just a few minutes. 

Q. Let’s see if you can. A. (Upon examining Respon¬ 
dent’s Exhibit No. 1) Yes, the heart was—one side was 
normal in size and the other somewhat increased in size, 
dilated. lie died with a dilatation. One of the findings 
that we found at the termination was dilatation of the ;right 
side of the heart. 

Q. A dilatation on one side of the heart? A. Yes. 

Q. Any valvular trouble? A. No valvular trouble.j 

Q. Is it not so that arteriosclerosis can acconipany 
146 and generally accompanies diabetes or is caused by 
it? A. It is not caused by diabetes. Arteriosclerosis 
very frequently is an accompaniment of diabetes, because, 
particularly in people from 35 to 40 years of age, thpre is 
arteriosclerosis; we all have it. 

Q. It accompanies diabetes—arteriosclerosis? 

Mr. Myers: He just said it did not. 

The Witness: It is coincident with it. We all havie ar¬ 
teriosclerosis. When the individual has diabetes you usu¬ 
ally find the arteriosclerosis there with it. 

By Mr. Mackey: 

I 

Q. Now, Doctor, tell in the record what sclerosis means. 
A. Sclerosis means a hardening or thickening. It may be 
the liver or the kidney or, when applied to the arterites, it 
may mean the fibers of the walls of the artery, but more 
likely an atheromatous change in which a certain amount 
of fatty deposit or calcium salts form or deposit in tbe in- 
tima and that causes the lumen of the vessels to narrow, 
and that is what happened here in this case, and naturally 
the amount of blood supply which should have gone tp the 
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foot, being an artery of that size, became narrowed to prac¬ 
tically nothing. 

Q. So that the foot of the claimant or the foot of this 
man that died, Doctor, did not have a sufficient blood sup¬ 
ply? A. It did not. 

Q. Is that the reason it did not heal? A. There 

147 are two reasons why it did not heal: primarily the 
reason was because it was not getting sufficient blood, 

because a diabetic that can get sufficient blood to the par¬ 
ticular part, that particular part under control will heal, 
like the appendix will heal. 

Q. Then the diabetes was not the cause of its not healing? 
A. No primarily, but the arteriosclerosis was the thing that 
caused it. 

Q. I understood you to say that there was a softening of 
the artery there? A. Exactly; there was a softening, but 
that softening is due to the deposit of soft, fatty stuff in 
the interior causing a narrowing down of it and making 
the lumen of the vessel narrow. 

Q. There was no hardening of the arteries in this case? 
A. Oh, yes, there was hardening of the arties and also there 
was this atheromatous condition, this deposit in the arteries. 

Q. Who told you the diabetes was under control? You 
never saw the man in his lifetime? A. The only way that I 
knew that it was under control was because when I ex¬ 
amined his blood condition at the time of post-mortem as 
to the blood sugar, it was within normal limits for a 
diabetic. 

148 Q. How far does the contraction of the heart 
muscle throw the blood in a normal person? A. It 

will throw the blood into the arteries, raise the column of 
mercury up to 120, to 150, or to 160. 

Q. I will ask you again, Doctor: How far does the heart 
muscle throw the blood in one direction? A. In a — 

Q. (Interposing) In a normal blood situation? A. It 
throws it into a series of other vessels. We do not measure 
the length. Naturally we can measure the ability of the 
heart by its pressure—that is, the blood pressure is meas¬ 
ured by a systolic pressure and— 

Q. (Interposing) Then the physiologist says the heart 
throws the blood 26 feet in each direction—he is not right? 
A. I think that is a very asinine question. In order to de¬ 
termine the extent to which the blood can be thrown you 
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would have to cut the aorta and see how far it squirted. It 
depends on the condition of the heart muscle. A weakened 
heart may not throw it at all. A heart muscle, when it con¬ 
tracts, when that vent structure takes place, that heart 
muscle drives the volume of blood comparably to tlie size 
of the chamber against an already established pressure 
which is maintained by the artery— 

Q. (Interposing) Then the heart does not throw the— 

Mr. Myers (interposing): I would like you to!finish 

149 answering the question, Doctor. 

I wish you would let the doctor finish answering 
the question before you start asking him another one.; 

Mr. Mackey: He is doing all right. 

i 

i 

By Mr. Mackey: 

Q. As I was saying, the heart does not throw the j blood 
to the remotest point, 26 feet away? A. I don’t know how 
far the heart throws the blood. 

Q. You say the failure of a diabetic wound to heal is due 
to scarcity of blood? A. In this particular instance, yes, 
the failure of the wound to heal, when a diabetic is not 
under control, is failure of the proper metabolism of tissue 
in sugar. But when the diabetic is under control this tissue 
will held up in the first instance just exactly as this man’s 
condition held up in connection with the appendix. The 
wound will heal just as his appendix wound healedJ 

Q. Doctor, did you get a history of a man having an in¬ 
jured foot and the injury progressing until successive am¬ 
putations had to be made? 

Mr. Myers: I do not think that is a correct description, 
that the injury progressed. I think that is erroneous. I 
think you have the injury producing the condition that may 
have progressed, not a progressive injury. 

Mr. Mackey: I would say that there was isome 

150 progress from the time that the toe was cut off 
until the leg was cut off. 

The Witness: I got a history that this man had an in¬ 
jury to his foot and developed gangrene, and subsequently 
it had to be removed. I paid no particular attention to it 
at the time except to know that it followed the usual routine 
of a diabetic that had injured his foot. 

In fact, Doctor Joslin says— 
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Mr. Mackey (interposing): Of course, we have no chance 
here to cross-examine Doctor Joslin. 

The Witness: I am giving you the most leading author¬ 
ity in the United States. 

Mr. Mackey: I object. I cannot cross-examine him. He 
is not here. 

Mr. Myers: You do not mind quoting such books your¬ 
self. 

Mr. Mackey: I will have, now— 

Mr. Myers (interposing): I think the doctor has a right 
to answer the question. He is perfectly justified in answer¬ 
ing it the wav he has started out. 

By the Deputy Commissioner: 

Q. Doctor, suppose, to avoid any discussion or dispute 
about that at all, you tell us what your opinion is in that 
regard. A. My opinion is that a trivial injury sometimes of 
the foot, shaving a corn—we advise our patients never to 
cut their toes with razors—a slightest injury to 
151 people particularly over 30 years of age—the slight¬ 
est injuries are likely to be followed by diabetic gan¬ 
grene. 

By Mr. Mackey: 

Q. And that weakens a person, does it not ? A. You mean 
diabetic gangrene weakens a person? 

Q. Yes. A. Any kind of gangrene weakens a person, yes. 

Q. And if that is followed again by an operation on the 
foot and that is followed again by an operation where the 
foot and the leg have to be removed, that weakens the vital¬ 
ity of the patient ? A. No. I think the amputation of a dia¬ 
betic foot, while it may weaken a patient temporarily, it is 
very beneficial to him, because the gangrenous tissue pro¬ 
duces a toxic condition which may be absorbed, and that is 
dangerous itself. 

Q. You claim that in the performing of an operation of 
that size there is no nervous exhaustion and no fatigue? 
A. Of course, in any operative procedure of that kind there 
is, but that was not the question. You asked whether it re¬ 
duced the vitality of the patient. 

Temporarily an operation on a patient does, whether it 
is a normal patient or a diabetic patient, it docs, but the 
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one outweighs the other. If you get rid of the gangrenous 
tissue it is of considerable advantage to the patient. 

Q. Now, then, another operation is necessary after 

152 the gangrene of the toe has been eliminated—another 
operation is necessary. 

There is a causal connection between those two opera¬ 
tions, is there? A. I do not know. I have heard that apked 
before. It is not clear to me what is meant by causal ; con- 
nection. ■ 

Q. You do not know what causal connection means?! A. 
I mean in the way in which you express it in the question. 

Q. If you do not know what it means, there is no need 
to ask you. A. The reason for these continuous amputa¬ 
tions is because the circulation of the patient has not been 
able to maintain the integrity of the tissue. 

Q. And it all started with the infected toe, did it not? A. 
That is where it began, yes. 

Q. Now, you do not know what effect, except from what 
you did after the man was dead, you do not know what effect 
that had on his resistance and his vitality, these repeated 
amputations? A. No, but I can speak from my own expe¬ 
rience. I have seen a great many of them and examined! the 
bloods of these diabetics and do so everv dav. Thev have 
toes amputated, feet amputated, and legs amputated. 

153 Q. Are you a surgeon ? A. No, I am not. 

Q. Were you ever a surgeon? A. No. 

Q. You never amputated a limb in your life? A. I never 
did, except at post-mortem. 

Q. You know that people die at operations from amputa¬ 
tions of limbs? A. Yes; usually the pathologist can find 
the cause of the death. 

Q. And you know people die of amputations of the foot, 
do you not? A. They die of amputation of the foot? j 

Q. Yes. A. No, they don’t die of amputation of the fpot. 
It is of some more complicated factor if they die as a result 
of the operation for amputation of the foot. 

Q. You claim that these successive amputations did jhis 
man good? A. If they had not done him good he wcjuld 
probably have been dead long before he died. 

Q. Do you think they strengthened his vitality and resis¬ 
tance to disease? A. During the time of the operation; of 
course, naturally, there is an amount of loss from a surgi- 
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cal operation, but after the diseased tissue is re- 

154 moved, then, under proper treatment, he conies back 

and probably is better than before. 

Q. Why did not this last amputation heal? 

Mr. Myers: That has been asked twice before. 

Mr. Mackey: Not once yet. 

Mr. Myers: He said due to failure to have a proper 
supply of blood. 

Mr. Mackey: He was talking about the foot. 

Mr. Myers: Are you up to the knee now? 

Mr. Mackey: I am up to the knee now. 

Mr. Myers: All right. You are up to the knee now. 

By Mr. Myers: 

Q. Doctor, tell us why it did not heal there. A. At the 
time we examined it, it showed evidence of healing and it 
probably would have ultimately healed. There was a slight 
infection at the site, but the reason for the slowness in 
healing was largely due to the fact that it was not getting a 
full supply of blood as was the case in other localities. 

By Mr. Mackey: 

Q. Is not one of the largest arteries of the body in that 
locality? A. Yes, but that artery becomes involved in the 
arteriosclerosis. 

Q. Was not the aorta in there ? A. No, sir. 

155 Mr. Myers: You mean in the knee? 

Mr. Mackey: No, not in the knee; in the leg. 

The Witness: The aorta does not go below the knee. 

By Mr. Mackey: 

Q. Is not the femoral artery there? A. No, sir. 

Q. How far away was the femoral artery from the end of 
the stump? A. Well, let me see—about 8 or 10 inches. 

Q. About 8 or 10 inches away ? A. Yes. You have got the 
wrong artery again. It is the popliteal artery you are talk¬ 
ing about, I guess. 

Q. You know the femoral artery, that one inside the leg? 
A. It does not run all the way down to the knee. 

Q. It branches off to the knee? A. Oh, yes, and the 
branches become considerably smaller and they are divided 
into three; the popliteal vessel, the big ones, comes back of 
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the knee, and then there are branches that go off, and the 
femoral artery conies in here (indicating). 

Q. And the femoral artery was where? A. From 8:to 10 
inches away from the site of this lesion. 

The stump there—you will see it here (indicating Re¬ 
spondent’s Exhibit Xo. 1)—we measured it Vras 3 
156 14 inches in length. 

Q. And the large branches of the femoral airtery 
were at the stump? A. They were at one time, but the lu¬ 


men has become very narrow. 

Q. Then there was enough blood to make it heal up to 


within the size of a 25-cent piece? A. There was blood, but 


not the full supply one ordinarily gets in an individual of 


that kind. 


Q. How can you possibly tell that from an examination 

after the man is dead ? A. You can tell how much water vou 

* 

can get from a pipe or through a pipe after the corrosion 
forms in there. 


We have in the George Washington Medical Schpol— 
when I was there we examined about a hundred legs: that 
had been removed, and I had one graduate student who 
worked on diabetes and arteriosclerosis, and we not!only 
measured the vessels but the rate of flow, and went through 
that, and since I directed that work I know something 
about it. 

Q. Then there would be very little hemorrhage in ah am¬ 
putation at that point. 

Is that what vou mean ? A. Xo, I don’t mean that ait all. 

v 7 l 

In order for the blood to go from the surface skin from 
the heart, as it has to, it has to go through arteries and go 
to capillaries. 

157 Q. Doctor, you spoke of this man’s having hyper- 
static pneumonia? A. Yes, sir. 

Q. You mean that lying in bed a long time caused a form 
of mechanical pneumonia? A. Well, hvperstatic pneumo¬ 
nia sometimes is seen in old people who have been in bed a 
long time, chiefly of the posterior aspect of the lung,! and 
there is a certain amount of fluid in the air sac and ail ac¬ 
cumulation of a certain amount of congestion there that 
may be called a hyperstatic pneumonia. 

Q. What is the condition of the kidneys in diabetes imei- 
litus ? i 






92 AVIGNONE FREKES, INC., ET AL. VS. F. A. CARDILLO ET AL. 


Was this a case of diabetes mellitus or nephritis? A. It 
is a case of diabetes mellitus and he also had chronic glo¬ 
merulonephritis and also nephritic toxemia and arterios¬ 
clerosis. 

Q. What is the effect of diabetes mellitus on the kidney ? 
A. If the condition goes on for any great length of time 
there will be produced a toxic irritation of the kidney from 
the passage of sugar through the kidney. Those conditions 
were not due to diabetes; it was a glomerulonephritis of the 
chronic type and a nephritic or nephrosclerosis. 

Q. And by a nephritis you mean an inflammation 

158 of the kidney ? A. Well, now, that term in the pres¬ 
ent light of our pathological knowledge is not ex¬ 
actly correct. The same thing with respect to that myocar¬ 
ditis we are calling; it is myocardosis. 

Let me explain it this way: it is like this: it usually 
means inflamed. A chronic glomerulonephritis means a 
slow peripheral inflammatory change of the kidney. The 
nephrosclerosis I speak of is a complication of the chronic 
glomerulonephritis. The chronic interstitial hepatitis is a 
peripheral change in the kidney itself resulting from the 
hardening or narrowing of the arteries as a result of 
arteriosclerosis. 

Q. Doctor, how much does a kidney filter in a day? A. 
That depends on a number of things. I will tell you— 

Q. (Interposing) I am asking about a normal human 
being. 

Mr. Myers. He says that it depends on a number of 
things. 

The Witness: You cannot answer any specific question 
that way in that connection. 

By Mr. Mackey: 

Q. In an average person, how much blood does a kidney 
filter in a day? A. The kidneys do not filter blood. 

Q. You discovered that when, Doctor? A. I did not dis¬ 
cover it. They do not filter. I will explain it: 

159 The blood goes into the kidney by means of the 
renal artery. From the renal artery it passes into 

that artery separating the medulla from the cortex. Gong 
on from there, going to the cortex, we have the straight 
internal ovular vessels which give off like the branches of 
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a tree, the small primary plexus, and we have a surround¬ 
ing by the cells of the capsule of Bowman. Now, frohi that 
may be extracted by the specific action of various celfe such 
solid elements of the blood. From the primary plexfis the 
blood goes into another vessel, or other vessels, known as 
the secondary plexus, and this then supplies blood to the 
proximal and distal portions, down into the medulla.! 

There is a complete circulation; there is no filtifation. 
Each one of the cells picks out of the blood certain specific 
elements. 

Q. You say that the kidney does not filter the bloocjl? A. 
No, sir, in that respect. 

Q. The kidney does not take the urine out of the blood? 
A. You are talking about another thing. 

Do you mean filter or take it out? 

Q. I asked vou if the kidney does not filter out of the 
blood the urine? A. No, sir, it does not. 

Q. I will ask you if it does not filter out pf the 
160 blood certain carbohydrates? A. No, sir, it does 
not. 

Q. And does it not filter out of the blood certain ex¬ 
cess carbon that is not consumed in the lungs or taken up 
by the liver? A. Are you filtering or taking it out? j 

The Deputy Commissioner. The doctor makes ia dif¬ 
ference and a distinction. 

Mr. Mackey: I am not talking about sugar. 

The Deputy Commissioner: The doctor, as I understand 
it, makes a difference in the use of the term “filter.’!’ He 
would probably say “Yes” if you asked, Does the kidney 
take it out? instead of using the word “filter.” 


By the Deputy Commissioner: 

i 

Q. Is that correct? A. Yes. 

i 

By Mr. Mackey: 

Q. Did you ever hear of Abel’s kidney? A. Yes. j 
Q. Is not that for filtering the blood stream? A. No, it 
is not for filtering the kidney. Later knowledge on that 
shows it is not a filtration. 

Q. It does not take the place of the human kidney and 
answer the same purpose as the human kidney!? A. 
161 No. 





94 AVIGNOXE FRERES, IXC., ET AL. VS. F. A. CARDILLO ET AL. 


Q. If you object to the word “filter,” I will ask you 
how much blood goes through the kidney in 24 hours. A. 
One-twelfth of the body weight in blood. 

Q. Yes. One-thirteenth— 

The Deputy Commissioner (interposing): Yes. This 
may be all very interesting, but I do not know how it will 
help me to decide whether this man died from the injury or 
not. 

Let us get down to the point now. 

Mr. Mackey: I wanted to see how far he went in. 

Mr. Myers: You wanted to see how much the doctor knew. 

Mr. Mackey: When I ask the doctor a question he cer¬ 
tainly disguises it under some most scientific definition. 

Mr. Myers: I object to that. He makes it plain. 

Mr. Mackey: If you knew him less you would understand 
him longer. 

Mr. Myers: I think vour statement is erroneous. 


By Mr. Mackey: 

Q. You are asked about trauma and diabetes. 

Was there any trauma in this case? A. The history was 
that the man had an injury to his foot. 

Q. That is what you mean by trauma in this case? A. 
Yes. 

Q. And the amputation was trauma, too? A. Sur- 
162 gical trauma. 

Q. Oh, surgical trauma ? A. Yes. 

Q. None of those amputations weakened this man at all, 
according to your testimony ? A. Xo, sir, I did not say that. 

Q. What did you say ? A. I said that any surgical opera¬ 
tion will produce surgical shock temporarily and there is 
a transitory weakening of the system at that time. I said 
by virtue of the fact that there was removed gangrenous 
tissues and the diabetes was under control, he improved as 
a result of the operation; otherwise the operations would 
never have been done. 

Q. And you never heard from anyone dying because of 
the shock of amputation ? A. Xo, I did not say that. 

Mr. Mackey: May 1 borrow a copy of this (indicating Re¬ 
spondent’s Exhibit Xo. 1)? 

Mr. Myers. That is going in the record. 





AVIGNONE FRERES, INC., ET AL. VS. F. A. CARDILLO ET AL. 95 

j 

By Mr. Mackey: j 

Q. Did you determine this man’s age by his teeth Or eyes 
or what? A. No, I just looked at the man. I do not think 
I said specifically how old he was. 

Q. Oh, yes; you said around 40. A. I said ground 
163 40. | 

Mr. Mackey: I hate to take up your time, biit this 
is the first time I have ever seen this (indicating Respon¬ 
dent’s Exhibit No. 1). i 

j 

Examination in Chief 

i 

By The Deputy Commissioner: ! 


Q. Doctor, is a bone disease a cause for nephritis!? A. 
No. Bone disease is not a cause for nephritis as |such. 
The bone disease in this patient, of course, was really a 
rarifying osteitis. Really that is what it is. It is spoken 
of here as osteomyelitis, but the same thing occurred in the 
bone here as in other parts of the tissue, the bone not peing 
properly nourished gradually undergoes gradual disinte¬ 
gration. 

Nephritis itself, like diabetes, is sometimes primarily the 
cause of an individual’s death, but sometimes it does not 
kill him because, as was brought out here, a secondary in¬ 
fection comes in and carries him away with pneumonia, 
either pneumonia or a blood-stream infection, but nephritis, 
glomerulonephritis, like diabetes, is a constitutional! dis¬ 
ease, and you could have either one of the two—it is! bad 
enough to have either one—but we have a complete! op¬ 
posite in the metabolism. 

Now, at the time of post-mortem I did not want to give a 
final report on this man’s death because I found so 
164 many complicating factors. I told Doctor Gantz he 
would have to wait until I could make a studv of it 
before I could give him a clear picture as to what it is,; and 
when you see the post-mortem report you will see that I 
give the anatomical diagnosis as follows: 

First, chronic glomerulonephritis with nephritic toxemia; 

Second, marked congestion of the brain with cerebral 
edema and petechial hemorrhages of the cerebral substhnee 
and medulla; 
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Third, arteriosclerosis: (a) chronic myocardosis with 
toxic changes, (b) Soft atheromatous aortitis with similar 
changes in the peripheral vessels and those of the brain, 
(c) Early nephrosclerosis, arterial type, complicating 
chronic glomerulonephritis; 

Fourth, chronic interstitial hepatitis with cloudy swell¬ 
ing and fatty infiltration. Chronic choleocystitis; 

Fifth, diabetes. Chronic interstitial pancreatitis with 
obliteration of the islands of Langerlians; 

Sixth, chronic interstitial and perisplenitis; chronic sup- 
rarenalitis with toxic changes; and 

Seventh, marked terminal hypostatic congestion and pul¬ 
monary edema of both lungs and dilitation of the right 
heart. 

Q. Tell me, Doctor, in your opinion what part did the 
injury in this case play on the man’s subsequent death? 

A. I do not think the injury had anything to do with 
165 his death. 

The injury, of course, primarily—being a diabetic 
—the injury, of course, in a normal individual would not 
amount to anything; being a diabetic we had the trend of 
events. The diabetes was gotten under control, but the 
thing that was not discovered until autopsy was that he had 
the nephritis. Now, the man here has got along well; there 
is a little lesion here on the stump not quite healed. They 
sent him home with the idea that everything was all right 
and they kept him under control so far as the diabetes was 
concerned, but he blows up with the nephritis. 

Q. Would not you say that there was a natural sequence 
of events following the injury to the toe right up to the 
date of death? A. No. This nephritis apparently is some¬ 
thing that developed out of the clear sky, and we are not 
cognizant of it completely at the first. You cannot follow 
the injury to the foot up to the cause of his death, because 
you find with the injury to the foot you have a number of 
amputation, and the individual gets the amputation high 
up, sufficiently to maintain the integrity of the tissue ex¬ 
cept for just a little spot, and then another disease comes 
along with the diabetes and sets in and takes him off. 

Q. I take it, then, you disassociate entirely the nephritis 
and the diabetes and the effect of the injury ? A. I do that. 
The nephritis, of course, and the diabetes and the 
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arteriosclerosis all going along together with ^lie in¬ 
jury resulted in his death, but the injury is not a 
part and parcel of the nephritis that killed him; of course, 
being diabetic and nephritic at the same time makes the 
situation a bad one, and then it is complicated again with 
arteriosclerosis, but 1 cannot draw a direct causal effect be¬ 
tween this injury to his foot and the cause of death as a 
result of the nephritis. 

Q. Can you find any relation at all between the diabetes 
and the nephritis? A. No, they are two more or less in¬ 
dependent diseases. He has had his diabetes a long! time. 
He has his nephritis. 

We see that frequently in young men in our laboratory. 

They have gone to the Navy School at Annapolis ior to 
West Point and thev have been turned down, and thevicome 
to us to see if we can find what the trouble is, and some¬ 
times we find that they have some kidney difficulty, and we 
investigate and we find the kidney function is down and 
we find their waste production is up. We investigate jthem 
clinically and find away back six or seven years ago| they 
had scarlet fever, for instance. Then you get do\yn to 
your glomerulonephritis, and that may get in a chronic 
state and last a long period of time, but those things are 
not associated with diabetes. \ 

Q. And would a person during his lifetime show 
167 evidence of that nephritis? A. Yes, he would.| 

Q. What would be the symptoms of that? A; The 
symptoms would possibly be headache, nausea, feeling of 
lassitude, presence of albumen and casts in the urine; and 
I expect you will find casts in the urine and probably; pre¬ 
vious trouble in this connection. 

i 

Re-Cross Examination 

i 

By Mr. Mackey: 

Q. Doctor, you did not mention when you spoke ofi this 
one being about the size of a quarter, you did not mention 
in your finding that there was a section— A. (Interposing) 
Yes, I said I cultured it, staphylococcus. j 

Q. You say here there is superficial infection ? A. |Yes, 
and if you will look further you will find a report that I 
made on the culture. Look on page 7. 
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Q. Is it not important to heal an infection ? A. Yes. We 
have a staphylococcus aureus on our skin all the time. If 
the tissue is slightly debilitated, infection will occur. It is 
there. You will remember that 1 told you we cut down 
through this to see if it had gone down deep and found no 
evidence of it. there. 

Mr. Myers: I think while the doctor is here we can cor¬ 
roborate this by showing that an examination was made 
just before he went to the hospital— 

168 The Witness (interposing): Yes, I know about 
that. 

Mr. Myers: That was August 27. 

The Witness: Yes. 


By Mr. Mackey: 


i i 


Q. What effect would the filtering—or if you object to the 
filtering”—what effect would the passing of 500 quarts 
of blood passing through a kidney of a diabetic have? A. 
Xo particular effect unless the threshold of the kidney—I 
mean unless the blood level had gone over the threshold of 
the kidnev. 

Q. You testified here that a person with diabetes has not 
a diabetic kidney different from the normal kidney? A. 
’Well, now, 1 am afraid, sir, you have been reading some 
texbooks that are a little out of date. 

Mr. Mackey: That is the regular thing for a doctor to do 
on the stand when you corner him the way L have have done. 
He says the books are out of date. 

The Witness: I am speaking from my own personal 
knowledge now. A few years ago, as I tried to state, when 
we found a person had diabetes we would be practically 
writing his death certificate. Today with diabetes, if it is 
properly controlled, the patient lives longer and has a 
greater life expectancy than the ordinary individual. 

By Mr. Mackey: 


Q. But that is not your experience; you are not an 
169 internal man? A. I beg your pardon. I am a patho¬ 
logist. I work beside the internal medicine man all 
the time and I tell him how much to do or how much insulin 
to give or how to control these people. 
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Q. What internal medicine men have you ever dealt \Vith 
and what internal medicine men have you told what to do ? 

Mr. Myers: I object. 

The Deputy Commissioner: I thought you admitted the 
doctor’s qualifications. T thought you understood who 
Doctor Hunter was. 

Mr. Mackey: I know. He is not a surgeon and he is 
not an internal medicine man. 

Mr. Mvers: You do not know much about Doctor Hun- 
ter. 

By Mr. Mackey: 

i 

Q. You do not practice internal medicine? A. No, Ij do 
not practice internal medicine. I practice clinical path¬ 
ology and gross pathology. I am a— 

Q. (Interposing) I want to know whether the kidney of 
a diabetic is the same as the kidney of a normal person. 
A. Yes, sir, if the diabetes is under control; if not, Ithe 
manifestations you find in the kidney are those of in¬ 
creased level of the blood sugar. 

l 

Q. If they are not under proper control, then, a diabetic 
kidnev is different from the normal kidney? A. 
170 I think I have answered that question. 

Mr. Mackey: Mr. Commissioner— 

The Deputy Commissioner (interposing): Are you 
through with Doctor Hunter? j 

Mr. Mackey: Thank you. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

i 

Mr. Mackey: I will ask you to look at the Theodore 
case— 

The Deputy Commissioner (interposing): We are not 
through with this hearing yet. 

Mr. Mackev: Sir? 

The Deputy Commissioner: I say, We are not through 
with this hearing yet. 

Mr. Mackey: It is a case that is an analogous case'to 
this one as decided by the Supreme Court of the United 
States. 

Mr. Myers: That is not true. I tried to take it thgre 
but it did not get there. 
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Mr. Mackey: It was decided, then, by our Supreme 
Court of the District of Coumbia Court of Appeals and 
certiorari was refused in the United States Supreme Court. 
The Theodore case stands on all fours with this case. 

Mr. Myers: And that is a statement that is not alto¬ 
gether true. It does not stand on all fours with this case. 
The Deputy Commissioner: We will recess until 2:45. 
Mr. Mackey: Before we do that I would like to 

171 say that counsel for the claimant says that he is 
willing to submit the whole hospital records for the 

consideration of the Deputy Commissioner in so far as 
they apply to this case, without submitting excerpts from 
them in behalf of the claimant. 

Mr. Myers: It makes it hard on the Deputy Commis¬ 
sioner. 

Mr. Mackey: There are only a few pages. 

Mr. Myers: I have no objection. 

The Deputy Commissioner: All right. We will resume 
at 2:45. 

(Thereupon at 2 o’clock p. m. recess was taken until 2:45 
o’clock p. m. this date.) 

172 After Recess 

(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 2:45 o’clock 
p. m., whereupon the following occurred:) 

The Deputy Commissioner: You may proceed with your 
case. 

Mr. Myers: Doctor Sullivan is here. Shall I put him 
on the stand now ? 

The Deputy Commissioner: Yes. 

Thereupon Dr. Richard T. Sullivan was called as a wit¬ 
ness for and in behalf of the respondent herein, and being 
then and there duly sworn by the Deputy Commissioner, 
assumed the witness stand and, upon examination, testified 
as follows: 

Direct Examination 
Bv Air. Myers: 

Q. Doctor, please state your full name? A. Richard T. 
Sullivan. 
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Q. And your address? A. 000 Seventeenth Street, North¬ 
west, the Farragut Medical Building; Koom 101. 

Q. From what school of medicine did you graduate, Doc¬ 
tor? A. George Washington University, 1935. 

Q. Have you been practicing medicine since that 

173 time? A. I interned at Emergency Hospital land 
have practiced since August 1, 1936. 

Q. Will you tell us the nature of your practice in Con¬ 
nection with medicine, what it is? A. I am a general pjrac- 
titioner, doing mostly medicine. 

Q. And did you have occasion in 1936 and 1937 to; see 
a patient by the name of Cook, Raymond Cook? A. 1 did. 

Q. Will you tell us what the first date was, when he 
first came under vour direction? A. Well, I cannot tell 
you exactly without looking at the Emergency Hospital 
records. 

Q. I think they are right there before you, Doctor j(in- 
dicating the Emergency Hospital records heretofore : re¬ 
ferred to). If you want to use them to refresh your recol¬ 
lection as to dates, you may do so. A. (After consulting 
the records:) It was a vorv few days after— 

Mr. Mackey (interposing): August 26 was the day that 
he went to the hospital. 

The Witness: It was a very short while after that: I 
saw him before his toe originally was taken off, and that 
was, I think, within three or four days after his admittance 
to the hospital—I saw him with the idea of watching out 'for 
his diabetes. Doctor Gantz does mostly surgery. 

174 I do medicine. 

1 think 1 know a little about diabetes, so I job- 
served him for diabetes right along. I was seeing him con¬ 
tinuously in the hospital the whole time he was there, pe¬ 
riodically, check ujj on diabetes. 

Q. And what was the result of your check-up on dia¬ 
betes with reference to its control or balance during tjiiat 
period of time? A. His diabetes was pretty well under con¬ 
trol at all times; there was an element that I did not quite 
understand in the case, which I have recently discovered 
the reason for: His diabetes was what we called a mild 
type, very mild, in fact almost to the point where we would 
say he was a potential diabetic rather than a true diabetic. 
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In other words, unless he had some infection or trouble 
he would not have much trouble with his diabetes. 

Q. Was this reflected in the nature of the treatment he 
was taking during this period of time ? A. Yes, very much 
so. We gave him insulin all the way through the hospital, 
and he needed very little insulin, but at times, for no ac¬ 
countable reason, he threw off a lot of sugar, and we could 
not find any reason for his throwing off the sugar, and I 
used to suspect him of getting things to eat in the way 
of sweets and so forth on the side, which I found later 
on he did. 

175 Q. And that accounted for the excess in sugar A. 
Yes; that is the reason. I found out by one of the 

men in the room he would send people out to steal a little 
candy now and then, a trait of diabetics; that is the cause 
of the irregularity and that explains the sugar in the urine 
in lots of cases. There was not any dietary cause or otlv”’ 
cause that we found for it.. 

Q. After he left the hospital, July 11, 1937, which was 
following the appendectomy, did you have occasion to see 
and treat him then, Doctor? A. I did. 

Q. Did you—will you tell us how frequently you saw him 
during that period of time ? A. He left the hospital on July 
11 and I see (referring to records) he was in the office on 
the 14th, 19th, 28th of July, August 5, 16, 19, 27, and 31. 

Mr. Mackey: He was discharged July 11; that is correct. 

By Mr. Myers: 

Q. Is that correct? A. From the hospital, but he came 
back to the hospital a number of times thereafter. 

Q. And on the occasion of those visits what was done for 
him, Doctor? A. Mainly redressing of the stump of his 
leg, and he came in and sometimes I saw him, and a few 
other times it is not on the record because Mrs. 

176 Wood’s child, he used to bring Mrs. Wood’s child, 
and I used to talk to him at that time. 

Q. You were the attending physician for the family and 
are at the present time? A. I have been, yes. 

Q. Can you tell us what you know about the diabetes dur¬ 
ing this period of time that you saw him ? A. He got a lit¬ 
tle bit of insulin and, as far as I know, and from the his¬ 
tory he gave me, the diabetes was under control at all times. 
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j 

He was doing—Mrs. Cook was doing some urine studies on 
it, and lie was pretty well under control all the time, j 

I do not recall exactly the amount of insulin he wa;s tak¬ 
ing, but it was a very small amount, I can tell you that. 

Can you tell us? 

Mrs. Cook: No, I cannot. 

The Witness: I think about live units a dav, something 
like that, but it was not a great deal. 

i 

Bv Mr. Myers: I 

i 

Q. Can you recall the last time you saw him before his 
final illness ? A. Yes, I can. 

Q. Tell us approximately when that was. A. You mean 
the beginning or the terminal state of it? 

Q. The beginning. A. It was approximately one 

177 week—the 1st of September, 1937, he came ill the 
office complaining of a cold. ITis nose was kihd of 

stopped up and he had a little cough and his chest wa|s not 
feeling well, and he was running a little low-grade tempera¬ 
ture at that time, and I treated him as if for a cold and 
sent him home. 

Q. Go on and tell us the next times you saw him. A. He 
came in the office one other time after this cold started, and 
it was still persistent, and he had a kind of a nasty cough 
and I told him he had better stay home and that I would 
come out there to see him, and I saw him a couple of times 
at home, and as I recall it, it was two days before the j date 
he died that I had a talk with Mrs. Cook, and I felt then that 
he had a little congestion in his lungs and possibly; was 
going into pneumonia, and I told her so, that he might be 
quite a sick man in a few days, and I anticipated he had the 
coming on of pneumonia for he had the early symptoms of 
it at that time, with a temperature, and two days prior to 
his illness that was, and we left it this way: If he got \\ L orse 
he should go in the hospital. 

So the day I went out there to see him, the same day he 
died, T went out there and T cannot just recall the exact'time 
of day it was, but I went out there and went over Mr. Cook 
and he was very—his chest was still congested, and I felt 
he had a pneumonia at that time in his right chest, 

178 and he had a lot of moisture and bubbling when he 
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breathed, and I felt that it was advisable to get him in the 
hospital. 

AVe then made tentative arrangements to get him in the 
hospital that night and I gave him one-sixth of a grain of 
morphine, by hypodermic, to quiet him down until lie could 
go in there, and I left and went back home. I think it 
were about three in the afternoon when Iwas out there, and 
it was about—mavbe I am wrong on mv time: I would not 
be exactly sure about that, but I got home and had a call 
there about an hour or a half or two hours after I got 
home, I had a call to go right back, that Mr. Cook had gone 
—was dving. 

I rushed out there and Mr. Cook was in a state of worry; 
he was apparently getting ready to pass away and it 
seemed to be an entirely respiratory thing. His chest was 
just full of moisture, was kind of bubbling at the mouth, 
and he was breathing anvwhere from three to five or six 
times a minute, and his circulatory system functioned per¬ 
fectly all the wav through. So the ambulance that was 
coming anyway, the one we had made arrangements for to 
come later in the evening, they came in and made an emer¬ 
gency call and rushed him to Emergency Hospital and 
there—I was not sure. I thought he had pneumonia; I did 
not understand why the pneumonia should take him in this 
state so quickly, though, so we checked up immediately on 
his diabetes and we did a blood pressure at that time, and 
there was 110 millimeters—I did not get the report back 
until after we had given him some intravenous glu- 
179 cose, which is ahvavs indicated in anvone that has a 
diabetes, the first thing we do is always give them 
some glucose to see if there is any possibility to get results 
that way. AVc gave him that and we worked on him with 
stimulants, respiratory stimulants of different kinds, but 
in spite of it he passed away at the hospital. 

T was in attendance. I never left him from the time we 
got—I went in with him and stayed with him until he died 
and then— 

Q. (Interposing) Subsequently was an autopsy per¬ 
formed? A. That same night. 

Q. By whom? A. An autopsy was performed that night 
by Doctor Hunter, and I was at the autopsy. 
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Q. And subsequently, as a result of the finding of the 
autopsy, did you finally determine the cause of the death.’ 
A. Well, yes. 

By Mr. Mackey: 

Q. From the autopsy? 

Mr. Myers: As a result of the autopsy. 

Mr. Mackey: The finding he got from Doctor Hunter, 
the finding that Doctor Hunter got up. 

He is testifying now as to the cause of the death. ; 

Bv Mr. Myers: i 

180 Q. Have you answered the question ? A. Yes;. We 
found the cause of death. I was not sure— 

The Deputy Commissioner (Interposing): Let hi in get 
the question accurately. Ask the Reporter to read it! over. 

Mr. Middlemiss, read over the question for Mr. Mackey, 
because I don’t think he understands it. ! 

The Reporter (reading): 

“Q. And subsequently, as a result of the finding of the 
autopsy, did you finally determine the cause of the death?” 

The Deputy Commissioner: You may answer that,! Doc¬ 
tor. 

The Witness: Yes. I was not absolutely positive of the 
cause of death until after the microscopic examination was 
made, and the microscopic sections of the autopsy, report 
on them came back; I think that very clearly explains the 
cause of death. 

I thought the man had a pneumonia. I find out hi? did 
not have a pneumonia. The congestion of the lung which 
we called an edema, more or less of a little area of consoli¬ 
dation in the chest that I had picked up by clinical exami¬ 
nation, T thought that that was pneumonia, which turned 
out not to be later on. i 

I do not know whether Doctor Hunter has ever given the 
exact cause of death. 

Mr. Myers: This (indicating Respondent’s Exhibit No. 
3) is the doctor’s report and has been made a part of the 
record and he has testified about it today, and in his 

181 testimony he testified the death was due— 

Mr. Mackey (interposing): I object to that, 
coaching the witness. 


It is 
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The Witness: I am under oath. 

Mr. Myers: He could have sat here and listened to the 
doctor the same as anvone else did and the same as vour 

•> V 

doctor did. 

Mr. Mackey: He is not reminding the witness of his own 
testimony but the testimony of some one else. 

The Deputy Commissioner: The doctor testified to the 
effect that he thought the cause of death was due to—ho 
mentioned three different conditions, nephritis, diabetes, 
and arteriosclerosis. 

Mr. Mackey: Yes, but this doctor took no part in the 
autopsy. 

Mr. Mvers: He was there at the time. 

» 

The Witness: I was there all the way through. 

By Mr. Mackey: 

Q. But you made no microscopic examination at the time? 

The Deputy Commissioner: You will have an oppor¬ 
tunity to question the doctor later. 

Bv Mr. Mvers: 

» %> 

Q. Subsequent to the findings of the autopsy, did you 
reach a conclusion as to the exact cause of the death? 
1S2 Mr. Mackey: That is objected to on the ground 
that he is taking the testimony of Doctor Hunter 
and saving “ditto.” 

The Witness: I do not need that (indicating Respond¬ 
ent’s Exhibit No. 1). 

Bv Mr. Mvers: 

V % 

Q. You may answer, Doctor. A. The question is. Did I 
personally? 

Q. Reach a conclusion as to the cause of Mr. Cook’s 
death? A. Well, I think the immediate cause of death was 
due to the particular hemorrhage present at the brain and 
the death was entirely respiratory; this is entirely from 
the clinical aspect. The death was entirely of a respiratory 
nature and not a vascular type of death at all, and T felt 
the immediate cause was a petechial condition in the brain, 
the hemorrhages, and when the brain condition hit the 
respiratory center it caused it to cease functioning. 
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As far as the cause of that particular condition is con¬ 
cerned, it seems, I think that was entirely due to the pre¬ 
existing; chronic glomerulonephritis, and I feel this is some¬ 
thing else that I do not feel is in there, that the little res¬ 
piratory infection he had played a little part in the failure 
of the chronically involved kidnev. I have no doubt he had 
that. The medical evidence is non-controvertible. I It is 
right here and any doctor can agree on it. It ife right 

183 in here (indicating the hospital records), andi I feel 
that the existing arteriosclerosis was somewhat of a 

factor but not an immediate factor in the cause of death. 

Q. Doctor, is it your opinion, from your treatment of this 
patient and your knowledge of the facts in the casq, that 
there was, in your opinion, any causal connection between 
his death, which you have just described, and the injury 
which he sustained which resulted in the necessity for sev¬ 
eral amputations? A. Absolutely none; I see none at all. 

Q. Will vou tell us why vou do not believe there is anv 
connection ? A. Well, for a number of reasons, cine of 
which is that his diabetes is of the mild type and never was 
out of control, and, at his death, we proved that it was very 
well under control. 

Xo. 2, we had recent x-rays of his leg which showed no 
reason for believing that there were any complications in 
the stump or anything of any nature which could in any 
way play a part in this type of death. j 

Mr. Myers: You may cross-examine. 

Cross-Examination 

By Mr. Mackey: 

Q. Why did you write in the death certificate that this 
man cliecl of diabetes mellitus ? A. I understood, in 

184 writing death certificates, we put in all the clauses 
of death in line with it. I was present at thej time 

of death. I thought this was the way to write thenji out. 
Maybe I don’t know how to write out a death certificate. 

I did not put that as the cause of death, to my knowledge. 
Q. You wrote here that the cause of death was ajs fol¬ 
lows: Diabetes mellitus (exhibiting Claimant’s Exhibit 
Xo. 1 to the witness). A. Yes; I wrote some more on there, 
too. 




108 AVIGXONE FRERES, INC., ET AL. VS. F. A. CARDILLO ET Ab. 


Q. You say that that was not the cause of death. 7 A. It 
was not the primary cause. It attempted to give you that. 
Why, all these things are primary, secondary, and so forth. 
That was only present at death. 

The cause of death was a multiplicity of things. 

Q. When was this that you made this up, how long after 
the death ? A. Within 24 hours. 

May I read that"? 

The Deputy Commissioner: Yes (handing to the witness 
Claimant’s Exhibit No. 1). 

By Mr. Mackey: 

Q. When you made this, Doctor Hunter was there, was 
he not ? A. No, no. He was not there when I made out 
that statement. 

IS.”) Q. And this was made after the death of the man? 
A. Absolutely. 

Q. And you said in here that the cause of death was as 
follows: Diabetes mellitus? A. Now— 

Q. (Interposing) You knew that was to become a public 
record in this case? A. I would like to read the death cer¬ 
tificate to refresh my memory, if I may. 

The Deputy Commissioner: Yes, you may do that. 

Mr. Myers: Yes. 

The Witness: All right, thank you. 

(The witness thereupon examined in detail Claimant’s 
Exhibit No. 1.) 

The Witness: Well, as I recall, when I made out this 
death certificate the day following the decease, as I told 
you before, I was not absolutely positive of the cause of 
death because a microscopic confirmation had not come 
through and I requested—I do not remember, who whether 
1 called the Health Department or somebody—and I re¬ 
quested filling this certificate out later, which I have never 
done to this day. In fact, I believe I attached a little note 
on the original certificate when it went in; I was not just 
sure of the whole thing and said that the studies were being 

c? o 

done to confirm the diagnosis. 

If you will notice here (indicating on Claimant’s 
Exhibit No. 1), it says: What laboratory test con- 


186 
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finned diagnosis? I put down: “Being done,” meaning 
the exact cause of the whole set-up was not known. 

Q. Why didn’t you put this in here, knowing that this 
was a public record the minute you put it in, why did not 
you put in that the cause of death was not ascertained? A. 
Well, that is what I believe I should have done until I! was 
sure. 

Q. This is just as misleading as if you said he died of 
diphtheria? A. No, no. He had diabetes. 

Q. You know now that he did not have diabetes inellitus? 
A. He did have it. 

Q. He did not die of it ? A. I feel confident of it. 

Q. Did you go down there and change the record ? 

Mr. Myers: He said he had not been down to date. 

By Mr. Mackey: 

Q. No, he has not been down. Why didn’t you go down? 
A. I was awaiting—I do not know—I have not thought of 
it. 

Q. You thought you would let it go. You knew thatj this 
would be used afterwards in this case? A. This is theifirst 
appearance I have ever made before the Comjmis- 
187 sion. 

Q. You knew that this was a compensation case ? 

A. Yes. 

Q. And this statement of your would mislead the (Com¬ 
missioner? 

Mr. Myers: I object to that. 

The Witness: I did not realize— 

Mr. Mvcrs (interposing): I object to that statement; 

The Deputy Commissioner: That is overruled. You j may 
answer, Doctor. 

The Witness: I did not realize the exact order I had to 
put these things in. I thought I put the chronic glomoru- 
lonephritis first and, if possible, I would like to confirm 
that that is an exact copy of the certificate, because my im¬ 
pression is that I put the chronic glomerulonephritis first, 
because of the autoposy findings. 

Bv Mr. Mackey: 

Q. This says it is a true and correct copy of the certifi¬ 
cate of death on file with the Health Department of the 
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By Mr. Mackey: 

Q. How many days do those yellow sheets cover? A. 
Some of them cover four days. 

Q. Over how long a period? A. It depends somewhat on 
the symptoms of the patient. We have—Here (indicating 
a record) is 9-25. I think if you will look on that, that is 
9-25, three on that day; then on the 24th you have 24th, 
24th, and 24th, and we usually do four specimens, 7 a. m., 
11 a. m., 4 p. m., and 9 p. m.—at night. That is the way we 
regulate the diabetics, by taking the periodic specimens. 

Here (indicating further in the record) is another speci¬ 
men, 10.05 specific gravity; a very slight amount of blood 
because the benzidine test is weakly positive—few bacteria 
in the urine. 

Do vou want to know the date of that—10-23. 

•» 

By the Deputy Commissioner: 

Q. 1936? A. 1936, yes. 

Here (indicating on the record) is a trace of albumen. 

By Mr. Mackey: 

192 Q. A trace? A. A little more than this other. 

This other is a very faint trace. 

There (indicating a further record) is a specimen back 
there on 11-21-36, November 21, and that has a trace and 
a few granular casts. That is one of the first times I really 
thought he had a nephritis of any consequence, and I still 
did not feel that it was a terribly bad one at that time. 

Here (indicating a further record) is another one with 
a faint trace. That was 11-18-36. Mucous shreds. His 
albumen was negative. 

On 11-6 (indicating a further record) you will notice the 
specific gravity remains fixed, 10.08, 5 and 10, and here is 
another one, 10.5 and one 10.8. 

The urine, if the kidney is functioning well, it dilates and 
concentrates much better than that. 

We do not deem it necessary to do that because you write 

it out on the chart when a man has nothing wrong with his 

kidneys, and any doctor picking this up would read the 

urinalysis and would see there was a little bit of trouble 
* 

with the kidneys. 
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Q. How many of those are there, Doctor? A. Her0 (in¬ 
dicating a further record) is a heavy trace of albumen. 

Q. That is the first one in more than one hundred 

193 papers there? A. Well, there are only a few of these 
papers, Mr. Mackey, that contain a complete analysis. 

Most of them are for diabetes alone. 

I had to look through and find a test—here is one positive 
for blood, red blood cells, few leukocytes, mucous shreds, 
few hvaline and finely granular, heavv trace of albumen, 

* * O 7 V j ' 

negative for sugar. 

I could go on through a number more. 

Q. Can you see in all of those yellow sheets where there 
is a line for albumen except that last statement of voujrs— 
there is no statement that shows any albumen in that man’s 
urine, is there? A. I do not quite understand you. 

Q. You probably have over a hundred sheets there | and 
all of them contain a form for albumen, whether negligible 
or not. A. There is no test done for albumen in nine-tenths 
of these analyses. We only do the test for sugar in! the 
diabetic specimens. We send the test for analysis foridia- 
betes. We do not do anything except every so often onje of 
these other types of examinations is made. There is noth¬ 
ing in the picture that requires it, and when there is not we 
don’t do it. Occasionally we make a test and an examina¬ 
tion for albumen. 

Here (indicating another record) is the one of the 

194 30th of September showing a trace of albumen, a 
few epithelial cells, occasional leukocytes, Crystal 

and phosphates and 10.12 specific gravity. 

Q. Are you through with those yellow sheets? A. It is 
up to you. You are asking me for the evidence. 

Mr. Mackey: I want the Commissioner to see that this 
man never had nephritis. This albumen is always marked 
negligible, and there is nothing in there except the one 
that speaks of a heavy trace. 

Mr. Myers: He is going directly against the doctor’s 
testimony. He says— 

The Deputy Commissioner (interposing): You are only 
repeating what the doctor said. I know what he said. j 


i 
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By Mr. Mackey: 

Q. Now, Doctor, this man was physically examined when 
he came in that hospital, was he not ? A. Oh, yes. 

Q. And his physical examination is shown in there (in¬ 
dicating the hospital records) ? A. Yes. 

Q. Show me in that physical examination where he had 
any trouble with his kidneys of any kind, that physical ex¬ 
amination that is written out there. A. Well, Mr. Mackey, 
if you will remember, I will say again that the evi- 

195 deuce is obtained mainly not from physical examina¬ 
tion in kidney trouble, but laboratory studies, and 

that is the evidence. 

Q. Is that (indicating a paper writing) a history of the 
physical examination? A. (After examining the document 
last referred to) That is the history of Doctor Bundy. 

Q. Show me a reference to kidney trouble. A. There is 
no reference to anything but his diabetes. It does not say 
anything about him having anything the matter with his toe 
either. That does not mean he did not have it. In other 
words, it is an incomplete examination, so far as I am con¬ 
cerned. 

Q. Would not a physical examination at the hospital, if a 
man had nephritis, that is Bright’s disease, they mean the 
same thing, that and albuminorrhea, the three of them 
mean the same thing, would not the records show he had it? 
A. The records would show that he had it? 

Mr. Myers: You mean the physical examination records? 
Mr. Mackev: Yes. 

w 

The Witness: No, not necessarily, not in the early stages 
without laboratory studies it would not. 

Bv Mr. Mackev: 

V % 

Q. Now, in what case, what is the largest trace that you 
have? A. Heavy traces, slight traces, faint traces. 

196 Q. Would you say eating soft-boiled eggs would 
not cause the appearance of albumin in the urine? 

A. Not in the normal kidney. 

Q. Would vou sav that vou could not feed a man either 
boiled eggs or raw eggs so as to cause Bright’s disease? A. 
I would not say that. 
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Q. You would not say it was so? A. I would say it could 
not be done with a normal individual. 

i 

Q. Were you present at these leg 1 operations? A. Njo, I 
was not. 

Q. You were never present at any of them? A. Xo. | 

Q. Did you ever dress his leg? A. I did, very frequently. 
Q. When did that begin? A. After he left the hospital. 
Q. After he left the hospital? A. Yes, I saw his leg a 
number of times in the hospital. 

Q. There was a very offensive odor to the leg? A.jAt 
one time. j 

Q. After he left the hospital? A. It was not very bad 
after he left the hospital. He had very little discharge. 
There was some for a while. 

Q. Were you not asked what the cause of that iof- 

197 fensive odor was by Mrs. Cook or her daughter Mrs 
Wood? A. Xo, I do not recall being asked, but I 

think if I had been asked—it was evident; I think anyone 
could tell them what the cause was. 

I 

Q. It was decayed tissue, was it ? A. It was infection.; 

Q. Yes; and that infection continued up to his death; in 
that limb? A. Well, yes, but it was practically well, prgc- 
ticallv well at the time of his death. i 

Q. What bearing would that infection have on the health 
of a man who had diabetes? A. Well, if there was a|ny 
amount of it it would tend to pull him down physically, but 
Mr. Cook was in excellent physical condition; in fact, !he 
looked better than he had looked for a good many years 
just prior to his acute illness. 

Q. Is it not so that up to the last time his leg was dressed 
the odor was terrible? A. The last few times I dressjcd 
Mr. Cook he had very little discharge and very little odor; 
he was coming in very, very infrequently because he did not 
need to come in. 

Q. How large was the wound the last time you dressed it? 
A. Well, the wound was, I should say—it depends on whjat 
you call the wound. The stump, the incisional wound, was 
healed all except for approximately, I would say, 

198 somewhat close to two inches. 

Q. About two inches? A. Just a little granulat¬ 
ing area. 

Q. About two inches? ! 


i 
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By the Deputy Commissioner: 

Q. Two inches in diameter? A. Yes. 

Bv Mr. Mackev: 

V •> 

Q. About the size of a silver dollar, you say? A. No, 
closer to between a quarter and a half a dollar. 

Q. And you say that there was no odor at that time? A. 
Very little. 

Q. How lone: was that before his death ? A. There again 
I would like to look up my records. I am exactly sure of 
the exact dates. 

Let’s see (examining various paper writings) —as I told 
you before, the last record I have of him was in 9—was in 
the early part of September. Mr. Cook came in a number 
of times with the son. 

Q. I mean including that. A. The few times I saw him 
I dressed him without putting it down on the books, oh, I 
should say it was approximately two weeks before his death. 

Q. That is the last time you saw his wound ? A. The last 
time I saw it was at the autopsy. 

199 Q. I mean the last time vou saw his wound, Doctor. 
A. Yes. 

Q. Now, I will ask you if you did not tell Mrs. Wood im¬ 
mediately after his death that these four operations that 
he had had pulled him down, and if you did not hold up 
your fingers and indicate to her that those four operations 
had pulled him down and pillaged his strength? A. I do 
not recall making that statement. 

Q. Did not you say that it was like an automobile, that 
in time it would wear out, and these operations had caused 
him to wear out? A. T did not. 

Q. You did not say that ? A. No. 

Q. Now, you said you thought he had pneumonia a few 
days before his death ? A. That is right. 

Q. Do you think you could have aborted pneumonia? 

The Deputy Commissioner: What was the question? 

Bv Mr. Mackev: 

Q. Do you think you could have aborted pneumonia? A. 
That is a difficult question to answer. 

Mr. Myers: I do not believe I understand the question. 

The Witness: He means— 
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Mr. Myers (interposing): I have the word, but I 

200 do not believe the question is very clear. 

Mr. Mackey: When it starts you cannot stoip it. 
Mr. Myers: When it starts you cannot stop pneumonia? 
Mr. Mackey: You cannot stop the pneumonia in its proc¬ 
ess of forming. 

Bv Mr. Myers: 

* * 

Q. Does that make it any clearer to you, Doctor ?j A. 
Well, that is highly theoretical, I think. I think, yes, prob¬ 
ably pneumonia could be aborted if it was in its infancy 
and due to a specific germ and you have specific substimee 
to treat it with. 

Bv Mr. Mackey: 

Q. You do not know of any medical authority that :4a ys 
you can abort pneumonia? A. Xo. Medical authorities 
have not written anything recently on that. I have had a 
case or two recently, maybe not completely aborted, but 
cut down on its course. 

I would like to show vou the records some time in Einer- 
gency Hospital if you are interested. 

Q. You said you thought there was a lesion in the brain, 
did you not? 

Mr. Mvcrs: When did he sav that ? 

•/ %■ i 

Mr. Mackey: What he says amounted to that; he said 
that there was a lesion in the brain. | 

Mr. Myers: He said there were petechial lienior- 
rhages. j 

201 The Witness: Petechial hemorrhage. 

Bv Mr. Mackev: 

Q. Hemiplegia, you would call it? A. Xo. 

Q. That would be a lesion in the brain? A. Hemiplegia? 
Q. Yes. A. Oh, yes. 

Mr. Myers: He did not say that. 

i 

Bv Mr. Mackey: 

Q. You think that was a contributing cause of death?! 
Mr. Myers: I object. j 

The Deputy Commissioner: Does he think what was the 
cause of his death? | 

i 

i 

j 

i 

! 

_ i 




118 AVIGNOXE FRERES, INC., ET AL. VS. F. A. CARDILLO ET AL. 


By Mr. Mackey? 

Q. Do you think that that has to do with the main cause 
of death or this condition of the brain, lesions in the brain? 
Mr. Myers: I don’t understand. 

The Deputy Commissioner: The particular hemor¬ 
rhages ? 

The Witness: Yes; T think they played a part. 

Mr. Mackev: He savs so. 

The Witness: Yes, I think they played a part. 

By Mr. Mackey: 

Q. Then we have this definitely: There was a slight 
hemorrhage in the brain and there was nooessarilv 

202 a lesion in the brain to cause a hemorrhage: is that 
right ? 

Mr. Mvers: He did not sav that. 

* * 

The Deputy Commissioner: Let the doctor answer. 
The Witness: The petechia in the brain, which is, prac¬ 
tically speaking, microscopic hemorrhage— 

By Mr. Mackey: 

Q. (Interposing) Yes? A. (Continuing) From the clini¬ 
cal standpoint I felt that if one of those had hit the respira¬ 
tors center of the brain that could have been an inline- 
* 

diate cause of death. 

Q. So you mean, and you said, that the immediate cause 
of death was this condition of the brain and the respiratory 
infection? 

Is that what you said? A. Respiratory failure. 

Q. What? A. Respiratory failure. 

Q. Yes: failure. A. Yes. 

Q. As well as the condition of the kidneys; that is what 
you said? A. No, I did not say that. 

Q. How did the diabetes have to do with his death ? A. I 
did not sav that it had anything to do with his death. 

203 Q. You did not say that the diabetes had anything 
to do with his death? A. Xo, except that he had a 

diabetic condition at the time of death. 

In making out these certificates we always put down all 
the factors present. 
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Q. And in making out the certificate you knew, ais you 
stated here, his diabetes was practically negative j? A. 
Negligible. 

Q. Negligible, and then you say it killed him, ii| that 
death certificate ? A. No, I did not. 

j 

By the Deputy Commissioner: j 

Q. Is that what you said? A. I did not say that; that 
was the entire cause of death. 

By Mr. Mackey: j 

i 

Q. You did not state in the death certificate the things 
you state here were the cause of death that you have testi¬ 
fied to here? A. 'Well, as I told you— 

The Deputy Commissioner (interposing): You are go¬ 
ing over this over and over and over again. I 

You have gone over this before. I 

Mr. Mackey: Yes. 

204 The Deputy Commissioner: There is no nee;d of 

repeating it. ; 

Bv Mr. Mackev: | 

•> •> 

Q. You said that the circulatory system functioned !pcr- 
fectlv? A. It did, yes. j 

Q. Could that be so with a man suffering from nephritis, 
Bright’s disease? A. Absolutely; l think so. 

Q. That could be so? A. Yes; that is based on the heart 
mainlv. 

Q. What is that ? A. Bv circnlatorv svstem I was refer- 
ring mainlv to the heart. 

Q. You do not mean the passage of blood through I the 
kidney, then? A. After all, we have no clinical method of 
examining for that, the passage of blood through the kid¬ 
ney. I mainly refer to that condition at the time ofi his 
death, his heart and circulation were apparently function¬ 
ing well, and by circulation T do not have reference to the 
kidney circulation because that is measured by urinalysis 
mainly. 

Q. You mean at the time of death he had a normal heart 
and, so far as vou know, a normal circnlatorv svstem? ! A. 
I could not say that. I 
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205 We proved he did not have a circulatory condition 
at the autopsy. 

Q. You were not at the autopsy. A. I was at the autopsy. 

Q. You took part in it ? A. I examined closely every bit 
of tissue Doctor Hunter took out. 

Q. How long did it take him? A. A good many hours, 
I should say; it was the most complete autopsy I have ever 
witnessed. 

Q. It was only after this man was dead that you checked 
up on the diabetes ? A. Oh, no. 

Q. How long before he died did you check up on the dia¬ 
betes? A. As 1 said, I was periodically checking up on him 
all along. We did, almost immediately upon admission to 
the hospital, which was at 6:45 p. m., T should say at 6:50 
p. m., a complete specimen was taken, immediately after 
which we gave him some intravenous glucose. We wanted 
the blood test first. He died at 7:10 p. m., only 25 minutes 
after he got in the hospital, and I imagine his sugar was 
taken 20 minutes prior to his death, and the post mortem 
sugar showed up as 171, which showed the intravenous 
glucose had circulated through the circulatory sys- 

206 tern proving my point that his circulation was com¬ 
petent in spite of the fact that Mr. Cook apparently 

from a respiratory sense, was gone. He practically stopped 
breathing quite a long time and his circulation continued 
to function. 

Q. That amount of sugar you found was not dangerous 
at all? A. Absolutely no. That is within the normal limits, 
that amount of sugar. 

Mr. Mackey: That is all. 

Examination In Chief 

By the Deputy Commissioner: 

Q. Doctor— 

Mr. Mackey (interposing): I have just another question: 

Cross-Examination (resumed) 

Bv Mr. Mackev: 

• » 

Q. Did not you tell Mrs. Cook that the x-ray showed that 
there would have to be an amputation of the leg at the hip? 

Mr. Myers: When was that? 
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By Mr. Mackey: 

Q. Immediately after death? A. No. \ 

Q. Immediately after the death of Mr. Cook? A, No, 
I did not make the statement that wav. I said to Mrs. 

%> i 

Cook that many times—maybe this was the .kind 

207 thing’, because many times these patients have other 
trouble with their other extremity and it becomes 

involved, and maybe the Lord was kind to us, meaning 
by that that maybe he would have had some trouble jwith 
his other leg. Maybe if he had lived longer and had some 
minor injury that could cause trouble with the other leg 
because of his diabetes. j 

Q. I will ask you if you did not say this, that the x-ray 
disclosed that you would have had to make a hip amputa¬ 
tion if he had lived, and probably an amputation later in 
the other leg? A. 1 do not recall any such statement. 

Mr. Mackey: That is all. j 

Redirect Examination 

Bv Mr. Mvcrs: 

•> * 

Q. 1 call your attention, Doctor, to the last x-ray report 
made. A. I have seen that. 

Q. Would that bear out your statement that you sa\\ w no 
necessity for further amputation or any further treatment 
as far as the progress of the case was concerned? A. Just 
the opposite. It shows there is no definite sequestration. 
The report says there is no definite necrosis and no evi¬ 
dence of sequestration, although it does show that there 
is some rarefaction of the bones, the result! of 

208 non-use. 

Bv Mr. Mackev: I 

V V 

i 

Q. Now, this was made 23 days before this man died, 
was it not, this report, and it does not say anything abbut 
its not being necessary to have another amputation or! its 
being necessary to have another amputation? A. No, but 
this is an x-ray report and they report to us certain findings 
and we interpret them as we interpret urinalysis. Neither 
do thev sav anvthing about its being a kidnev matter. We 
interpreted it ourselves, and from interpretation of the 
x-ray the report says itself there is no need for amputation. 
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Q. For how long' a period of time were you a physician 
calling at the house of Mrs. Cook—how many months? A. 
I just cannot recall; I think the first time I ever went out 
to Mrs. Cook’s I know it was quite a while after I was in 
on the case at the hospital. 

Q. Well, was it several months at the house there? 

Mr. Myers: You mean to see Mr. Cook? 

Mr. Mackey: Yes, between the time of his discharge from 
the hospital and his death on October 1. 

Mr. Myers: lie was discharged July 11, 1937. 

Mr. Mackey: Yes; he was discharged July 11, 1937, and 
died— 

The Witness (interposing): I had occasion to go out to 
see the different ones in the family a few times be- 

209 tween those times. I cannot tell vou exactly— 

* • 

maybe if I got my personal records out I could tell 

vou. 

I took care of the child and saw Mrs. Cook once or twice, 
and I think Mrs. Wood. 

Bv Mr. Mackev: 

i •> 

Q. You were Mr. Cook’s physician for two months? A. 
Yes. 

Q. Why did not you discover that he had nephritis? A. 
I told you that I thought that he had nephritis, but after 
all, what can you do for it ? I knew he had a minor neph¬ 
ritis early, away back in the early part of the hospital stay. 

Q. How did you know it? There is nothing in the hos¬ 
pital records to show that he had nephritis. A. I disagree 
with you. I think there is in the urinalysis report. You 
will find in those reports hyaline and finely granular casts 
and albumen in the urine. Those three findings, each one 
of them, are the best methods of diagnosing as to nephritis. 

Q. Would not his complications show you he had neph¬ 
ritis? A. Xot necessarily. 

Q. Is not that a characteristic of people with Bright’s 
disease ? A. Of certain types, yes. 

Q. You never noticed that in any—A. (inter- 

210 posing) Xo. 

The Deputy Commissioner: There have been ref¬ 
erences made to several blood tests here. 

Mr. Myers: Yes. 
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i 

Mr. Mackey: Doctor Gantz read this verbatim ill the 
record and this is what he testified to (indicating a paper 
writing). 

The Deputy Commissioner: This (indicating the paper 
writing referred to) is the last one? 

Mr. Mackey: This was made up at the request of Doc¬ 
tor Sullivan on September 7. 

The Witness: Where is the one made—it is a complete 
sugar examination, there was one that was made 20j min¬ 
utes prior to death and another taken from the postj mor¬ 
tem examination; they should be in the hospital records. 
The laboratory record, as T recall—it is either 120 or 150,1 
am not sure which. Whichever it was there is no evidence 
of diabetes. 

Mr. Myers: This one, then (indicating the record finder 
consideration by the Deputy Commissioner) was the ithird 
from the last. j 

The Witness: That may be the last record and thc| date 
is wrong. 

Examination Tn Chief (resumed) j 

By the Deputy Commissioner: 

i 

Q. Doctor, was the fact that glucose was injjected 
211 prior to the last test apparent, or would that ihavc 
any effect on the test itself? A. Yes. 

Q. What would be the effect of that injection of glucose? 
A. The effect of the injection of glucose would raise bis 
sugar level in the blood and there would be a tendency to 
make his sugar much higher than it normally was. 

Q. Much higher than it normally was? A. Yes. You get 
a false interpretation of the sugar level. 

Q. This last report that was submitted of the injection 
of glucose, would that be—A. (Interposing) That is the 
post mortem report, is it? That is the last— 

The Deputy Commissioner (interposing): No. 

Mr. Mvers: The other was taken before the injectiqn of 
glucose. 

By the Deputy Commissioner: 

i 

Q. I am talking about the one taken before the injec¬ 
tion of glucose. A. That is why we did it so soon. 

The Deputy Commissioner: That straightens me out. I 
did not know when the glucose was injected. It wa^ in- 
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jected at the test made prior to his death and also after his 
death on post mortem ? 

212 The Witness: No injection was made after the 
post mortem. 

By the Deputy Commissioner: 

Q. There was only one injection and that was prior to 
death? A. That was immediately prior to death, and we 
deliberately waited a few minutes to get blood for the test, 
because it makes it more accurate to get a test before giv¬ 
ing the glucose to see if the diabetes was playing any part 
in it. 

Q. Let me understand this further. 

A test was made prior to the injection of the glucose? A. 
Yes. 

Q. And was a test made after the injection of the glu¬ 
cose? A. Xo; the next was the post mortem test. That 
would be post mortem blood. That was 171, as I recall. 

Q. Doctor, in a case as complicated as this one was, 
where there are several causes of death—there are, are 
there not? A. Yes. I feel in this case there were. 

Q. There is a primary cause and a secondary cause? A. 
Oh, yes. 

Q. Now, if you were to sign the death certificate now or 
write out a death certificate now in this case, what would 
you give as the primary cause of death, knowing all that 
you do now about the case? A. Well, I have not 

213 been—I have only been in the practice of medicine 
a little over two years; I think I have signed one 

death certificate, and if I had to sign a death certificate in 
this case I would go to the Public Health Service, talk to 
them and explain to them what it was all about and ask 
them how thev wanted it done. I would not be sure. 

I have attempted to give you my physiological interpre¬ 
tation of the cause of death. 

I think the thing that stopped him from living at the time 
was, well, I would say it is theoretical. The probability is 
this petechia on the brain, being the respiratory center, 
caused him to stop breathing. After all, the cause for that 
was probably the nephritic condition. 

I would say if they wanted the name of the disease pri¬ 
marily the cause of death I would have to say it was the 
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l 

chronic nephritis. That does not answer the whole story, 
though, and the little infection that he had in his jupper 
respiratory system possibly aggravated that thing: in a 
more or less acute manner in the pre-existing condition 
which had not given him an opportunity to heal, abd all 
the symptoms to date—that is the way I have of mentally 
accounting for the suddenness of this thing which is not 
usual in the average kidney death. 

Q. In stating the causes of death, what theyjwere, 

214 would you place this diabetes in the degree of im¬ 
portance as being one of the causes of death? j A. I 

would say it was one of the secondary causes. The fact 
is it was present at death, and I thought that, knowing what 
we had in the way of diagnosis of that, it should be included 
in the diagnosis as a secondary factor present, not neecs- 
sarily a secondary cause. 

Q. Well, would you consider that as an important factor 
in his death, his diabetes? A. No, I would not consider it 
an important factor, because I think at the time of his 
death we found, if we had found any findings of diabetes 
being definitely out of control at that time, yes, I would 
have to say so; or if we had a history that he had jtaken 
an overdose of insulin I would say that, or if he had! high 
blood sugar and his acidosis I would say it played a; good 
part in his death, but all of these things proved negative, 
1 think, as far as his death is concerned and it played a 
very minor part, if any part at all. Certainly no greater 
part than it played in a long period of years. 

Q. What part did the destruction of the bone plhy in 
causing the death? A. Well, I see no possible connection 
with the bone and cause of death because there was no evi¬ 
dence according to the last x-ray of infection. Thej only 
thing was—there is this same situation: You could 

215 not have kept your hand in a sling for a couple of 
months without having some effect on it. I cannot 

say that that can play any part in the cause of deat^i, the 
atrophy of the bone. 

Q. He did have bone destruction, did not he? A. He had 
loss of bone; he had no bone destruction or sequestration, 
as we call it, which means infection. 

Q. You say there was no actual bone destruction? A. Oh, 
yes, it was atrophied; it was disuse rather than infective 
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destruction. If it were the latter, it would be a little dif¬ 
ferent story. 

Q. Are all these conditions interrelated or can you sepa¬ 
rate them and say one ran the course of its own without 
any interference at all with the other conditions? A. What 
do you mean by all other things, the nephritis, the diabetes, 
the terminal illness and everything, too? 

Q. Yes. A. I do not feel that the terminal illness was 
related in any way, shape, or form to his diabetes as such. 
It did not disturb his diabetes which, of course, was there 
all the way through his illness. I think the terminal illness, 
which was the infectious thing in the upper respiratory 
tract, running a definite fever, as Doctor Hunter has in his 
report, aggravated the nephritis, but on the other hand it 
did not aggravate the diabetes. We definitely have 

216 that in the last tests that were made. I was not sure 
that it was not the effect of diabetes, and that is the 

reason I took the tests. 

Q. Taking it the other way around, the diabetes and the 
condition of the bone and the amputation, did they con¬ 
tribute toward the nephritis? A. Theoretically diabetes 
can contribute in hastening a nephritis. It is a known fact 
the certain things develop very quickly, more quickly in 
the presenec of diabetes than in a normal condition. 

Q. There are many complications in diabetes, are there 
not? A. Yes. 

The Deputy Commissioner: That is all, Doctor. 

Redirect Examination 
By Mr. Mvers: 

Q. Doctor, did you consider that the diabetes in this case 
hastened or augmented the terminal feature in the case as 
far as death is concerned ? A. Not at the time of death, no. 

Q. You did not think it was a contributing cause? A. 
Not at the time of death I did not. 

Q. In other words, when you say diabetes is a factor you 
put it in as if he had lost an eye or any other factors in 
the situation present? 

Mr. Mackey: That is very leading. All he has to 

217 do is say “yes” or “yes.” 

Mr. Myers: You object to it? 

Mr. Mackey: Yes. 
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Mr. Myers: I withdraw the question. 

Mr. Mackey: Just tell the witness what you want him to 
sav and vou won’t lose so much time. I 

V * 

Mr. Myers: You do not indulge in that, of course! j 

The Deputy Commissioner: Is that all? 

Mr. Myers: That is all. 1 

The Deputy Commissioner: Then, you are excused, Doc¬ 
tor. ! 

i 

1 

(The witness thereupon was excused and retired from 
the witness stand.) j 

The Deputy Commissioner: Does that conclude the!tes¬ 
timony? 

Mr. Mackey: I want to put Mrs. Wood on the stand 
again. j 

The Deputy Commissioner: Try to make it as brief as 
possible. 

Mr. Mackey: I will make it as brief as possible. 

Thereupon Catherine Barbara Wood, a witness hereto¬ 
fore called for and in behalf of the claimant herein, haying 
been previously duly sworn as is more particularly! set 
forth in this record, and having been examined by coupsel 
for the respective parties and the Deputy Commissioner, 
was recalled as a witness for and in behalf of i the 
21S claimant, and, upon resuming the witness stand, tes¬ 
tified further as follows: 

Direct Examination (resumed) 

Bv Mr. Mackev: 

* v 

Q. Mrs. Wood, did you have any conversation with Doc¬ 
tor Sullivan immediately after the death of your step father, 
Mr. Cook? A. I had a conversation with him standing at 
my stepfather’s casket. 

Q. What is that ? A. Right at the casket, the next day 
after he died. 

Q. The next day after he died? A. Yes, sir. 

Q. Did he make any statement to you as to the cause of 
his death ? A. Well, my mother and I were standing there, 
and we asked him what he thought was the cause of degth. 

The Deputy Commissioner: We went over all this be¬ 
fore. | 
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Mr. Mackey: Sir? 

The Deputy Commissioner: We went over this all be¬ 
fore with the same witness. 

Mr. Mackey: I am contradicting Doctor Sullivan. We 
never had this before. 

By Mr. Mackey: 

Q. What did he tell you was the cause of death? 

219 A. He said, “You know, Mrs. Wood, your”—Mr. 
Cook had four operations, and he said, “You know 

he had those operations and,” he said, “the human body 
cannot stand everything, and he was just torn down by 
that.” 

Mr. Mackey: That is all. 

Mr. Myers: I have no questions. 

Bv Mr. Mackey: 

Q. Did you ever talk to Doctor Gantz about it? 

Mr. Myers: I object. You go on and you go on and on 
and on. Then you ask if I have any more questions and I 
say no and then you ask her some more questions as to 
what she said to somebody else about something else. 

I object. 

Mr. Mackey: I suppose it is important enough, though, 
to keep it up for a few minutes. It concerns this lady’s 
whole life. 

Bv Mr. Mackev: 

Q. Did you ever talk to Doctor Gantz? A. No, sir, I 
did not, but mother did, my mother did. 

Q. Was it in your presence? A. No, sir. 

Q. Did you ever inquire of Doctor Sullivan what the 
cause of that odor to Mr. Cook’s stump was? A. Yes, he 
said it was dead tissue. 

Q. Dead tissue? A. Yes, sir. 

220 Q. Did he ever make any statement to you about 
the necessity of another operation? A. Yes, sir, he 

said if Dad had lived that later on there would have to 
have been another amputation and he said we should have 
thanked God that he was gone because it may have con¬ 
tinued on. 

Q. Where would the next operation be, did he say? A. 
He said it would continue on to the hip. 
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Q. On up to the hip? A. Yes. j 

Q. Did he say anything about an x-ray, showing the nec¬ 
essity for an operation? A. Yes, he did. He said the xj-rav 
did not come out as good as he had expected it to. 

Mr. Mackey: That is all. 

Re-Cross-Examination 
By Mr. Myers: 

Q. Was that all he said, that the x-ray did not come out 
as good as he expected ? A. Yes; but that there would have 
to be another operation. 

Q. Did you say that that is all he said, that the x-ray|did 
not come out as good as he expected? A. I said just;be¬ 
fore that that there would have to be another oper- 

221 ation. j 

Mr. Myers: I have no questions. 

The Deputy Commissioner: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) i 

Mr. Mackey. Now, I want to call Mrs. Cook again. ! 

Thereupon Margaret Ida Cook a witness heretofore 
called for and in behalf of the claimant herein, having been 
previously duly sworn as is more particularly set fortli in 
this record, and having been examined by counsel for the 
respective parties and the Deputy Commissioner, was re¬ 
called as a witness for and in behalf of the claimant, and, 
upon resuming the witness stand, testified further as fol¬ 
lows : 

Direct Examination (resumed) 

By Mr. Mackey: 

Q. Did you ever talk to Doctor Gantz about the causei of 
the—First, was there any odor to the stump of your hus¬ 
band’s leg? A. Yes, and I mentioned it to Doctor Gantz? 

Q. How long? A. I smelled it the night before my hus¬ 
band died, Thursday night. 

Q. Was it offensive? A. Yes, very offensive. ! 

222 Q. Did you ask Doctor Gantz the cause of that? 

A. Yes. 

Q. What did he tell you ? A. He said dead tissue there 
caused it. I 

i 

I 

i 

i 

j 
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Q. Dead tissue? A. Yes, sir. 

Q. Did you ever talk tc Doctor Sullivan or to Doctor 
Gantz about the effect of the operations on your husband? 
A. No, I did not. 

Q. You did not talk to either one of them on that? A. 
Well, I used to go down to Doctor Gantz’s office there and 
talk to him lots of times and he would tell me different 
times how my husband was getting along, sometimes say¬ 
ing that he was doing fine, and then he would say he was 
just holding his own. 

Mr. Mackey: That is all. 

Mr. Myers: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Mackey: Counsel for the claimant requests the 
Deputy Commissioner to give him five days in which to 
determine whether he will put on an expert in internal 
medicine, an expert physician, or a microscopic on the stand 
to testifv in this case. 

223 Mr. Myers: My objection to that is that Mr. 

Mackev lias been in this case since the beginning of 
time, since the claim was filed, and he has had plenty of 
opportunity to have had this conference with his client 
concerning the production of an expert if he thought an 
expert was necessary. Now having had the advantage of 
the medical testimony we have presented in the case, he is 
going out on a barter and sale to get an expert to bolster 
up his side of the case, and I think it is an unfair advantage 
to be taken of the insurance company, and I object. 

The Deputy Commissioner: I think that the case prob¬ 
ably would warrant further hearing and introduction of 
testimony on the part of the claimant. The complete au¬ 
topsy report has not been submitted until this date. Our 
records indicate that the report of Doctor Hunter was sent 
to this office in September of this year, but the complete 
findings of the post mortem examination which was intro¬ 
duced today as an exhibit on behalf of the respondent, was 
not brought to light until the day of the hearing here today. 

Under the circumstances I feel that the claimant feels 
that she has been put at a disadvantage in not knowing the 
entire nature of the report of the doctor who performed 
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the autopsy, and I will give her an opportunity to prodtiec 
additional evidence. 

If you decide to do it, let me know, and the case 

224 will go down for further hearing. 

Mr. Mackey: I will let you know 7 within five days. 
Mr. Myers: Within five days? 

Mr. Mackey: Yes. 

Mr. Myers: I want to state on the record that that, is 
objected to. He has had an opportunity to produce proof 
and he has had the burden of proof and to come in now 
after the respondent has put in all its case is taking an 
unfair advantage of the respondent. 

The Deputy Commissioner: You said that before. 

(Thereupon the instant hearing was concluded.) 

# • * * 

I hereby certify that the foregoing is a complete and 
accurate transcript of my shorthand report of the testi¬ 
mony and statements, etc., presented at the described 
hearing. 

H. S. MIDDLEMISS, 

Official Reporter. 

i 

225 Claimant’s Exhibit No. 1 


Transcript No. 139195 

A Transcript From The Record of Deaths—Health De¬ 
partment of the District of Columbia 

Certificate of Death 

District of Columbia j 


1. Place of Death: 


No. of Record: 388550. 

• ■ 


Name of Hospital: Emergency Hospital. 

Duration of residence therein: Approx. 20 min. 

2. Full Name: Raymond Cook 

(a) Residence No. 2011 N. Taylor St., Arlington, Va. 


Personal and Statistical Particulars 

3. Sex, male. 

4. Color or race, white. 

5. Single, married, widowed, or divorced (write the 
word): Married. 


I 
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5A. If married, widowed, or divorced: Husband of, 
Margaret Cook. 

6. Date of Birth (month, day, and year): Jan. 1, 1906. 

7. Age: 31 years, 10 months, 1 day. 

8. Occupation of Deceased: 

(a) Trade, profession, or particular kind of work: Ice 
Cream maker. 

226 9. Birthplace (citv or town): (State or country): 
Illinois. 

10. Name of Father (in full): Unknown. 

11. Birthplace of Father: Unknown. 

12. Maiden Name of Mother (in full): Unknown. 

13. Birthplace of Mother: Unknown. 

14. Above information furnished by: Hospital chart. 

15. Relation of informant to decedent. 

Medical Certificate of Death 

16. Date of Death (month, day, and year): Oct. 1, 1937. 

17. I Hereby Certify that I attended deceased from 

.to Oct. 1, 1937, that I last saw him alive on Oct. 

1, 1937, and that death occurred on the date stated above, 
at 7:10 p. m. 

The Cause of Death was as follows: Diabetes Melitis. 
(duration) 7 yrs, approx. 

Contributory (Secondary): Arteriosclerosis-Pulmonary 
edema. Chr.glomeruli nephritis. 

(duration) ? yrs. 

18. Where was disease contracted, if not at place of 
death 7 

Did an operation precede death: 7 Yes, Appendectomy. 
Date of operation: June, 1937. 

Was there an autopsy? Yes. 

What laboratory test confirmed diagnosis l Being- 

227 done. 

(Signed) RICHARD T. SULLIVAN, M. I). 
(Address) 900—17th St. N. W. 

19. Place of burial, cremation, or removal: Arlington, 
Va. 

Date: Oct. 2, 1937. 

20. Undertaker: C. J. Ives 
Address: Arlington, Va. 
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j 

Remarks: ! 

Correct: jad. W. B. G. Washington, D. C., May 26, 
1938. 

The foregoing is a true and correct copy of a certificate 
of death on file with the Health Department of the District 
of Columbia, and duly recorded in the records of said De¬ 
partment. 

(Signed) George C. Ruhland, M. D., Health Officer, Dis¬ 
trict of Columbia. 

Attest: (Signed) Arthur G. Cole, Chief Clerk. 

j 

*228 Respondent's Exhibit No. 1 

OSCAR B. HUNTER, M. D., 

Pathologist 

Columbia Medical Building 

1835 Eye Street, N. W., I 

Washington, D. C. ' 

Autopsy Report I 

Cook: Raymond, 2011 X. Ravlor St., Clicrrydale, Va. 

Died: October 1, 1937 

Autopsied: October 1, 1937 Drs. Gantz and Sullivan 

CLINICAL HISTORY: This patient came to Dr. Gantz 
about the middle of August, 1936 stating that while working 
for Avignone’s he had cut his left foot under the ice box, 
severely injuring the toe. Two days later he developed 
gangrene of the distal phalanx. He gave a history of dia¬ 
betes for six years and had been under treatment for thje 
same length of time. That same night he was taken tjo 
Emergency Hospital, put under diabetic treatment as well 
as treatment for infection of the toe. The toe was ampu¬ 
tated. Recovery after amputation of the toe appeared to 
be satisfactory. X-ray, however, revealed degenerative os¬ 
teomyelitis of all of the foot bones except the astragulujs 
and os caleis. In view of the patient’s age an amputation 
was advised. The leg was amputated below the knee; one 
small area failed to heal completely. The following 
229 June (1937) he was about to be discharged from the 
hospital when lie developed appendicitis; appendix 
was removed and after convalescence he was allowed to 

i 
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leave the hospital and seemed to be in good condition, with 
the exception of a slight discharge from the stump of the 
leg which did not heal superficially. The diabetes had been 
under complete medical control since the amputation. 

Dr. Sullivan reports that the patient started complaining 
of a head cold about September 23; later developing a 
cough and temperature. He was advised to go home and 
take cough syrup. The next day the doctor was called, and 
he found the patient with a temperature of 101.6°. The 
findings were suggestive of pneumonia in the upper right 
lobe, but somewhat of an indefinite nature. Hospitalization 
was advised. He was given opiates and fluids were forced. 
On September 30th the patient was much better and his 
temperature had dropped to 99°. On October 1st the pa¬ 
tient was extremely short of breath; temperature was 
103.6°; he was frothing at the mouth and wheezing. Find¬ 
ings were indicative of pulmonary edema; morphine 1/6 
grain was given, following which he went into coma; respi¬ 
rations were of the Cheyne-Stokes character but pulse was 
good. 

Patient was taken to Emergency Hospital the same day 
where he was given 50% glucose; respirations became 
slower but the pulse remained good until his death. Blood 
taken shortly before death showed 153 mgs. of sugar. 
230 Patient never complained of pain. Patient’s wife 
has active tuberculosis but X-ray examination of 
patient himself was negative for this disease. 

GENERAL DESCRIPTION: The body is that of a well 
developed male subject around forty years of age; well 
nourished. The hair is moderate in amount and normal in 
distribution; the skin is soft and pale in color. There is 
well defined bronzing of the upper chest, arms, face and 
hands from sun exposure. There are no unusual scars on 
the glans penis or scrotum. There has been an amputation 
at the upper aspect of the left leg about three and one-half 
inches below the condyles of the tibia. This appears to be 
healed, except at one point (X-ray showed degenerative 
osteomyelitis). The pupils are dilated and even. There 
is a very slight amount of post mortem sugillation. There 
is some evidence of intravenous therapy in both antecubital 
fossae. There is no superficial glandular enlargment. 
There are complete upper and lower plates. There is no 
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evidence of any unusual abrasions, scars or bruises. There 
is a scar from a surgical incision over McBurnev’s point, 
three and one half inches in length and is well healed; tjiere 
is no evidence of suppuration at this site. 

OX SECTION: There is a considerable amount of su¬ 
perficial fat of a pale lemon yellow color. The musculature 
is well developed; the fibres are coarse and of a normal red 
color, except that they appear lighter than u4ual. 

231 There is some calcification of the costal cartilages. 
The general relationships of the abdominal and tho¬ 
racic viscera are about normal. The intestines are njiore 
or less contracted. There is no evidence of peritonitis. 
The omentum is free in the abdominal cavity, except over 
McBurnev’s point, where there are a few old adhesions. 
The omentum contains considerable fat. There is a njiod- 
erate chronic passive congestion but no evidence of in¬ 
farction or ambolism. 

STOMACH: The stomach is slightly ballooned in the 
fundus and contracted in the pyloric region; there are a 
few adhesions to the stomach bed which are separated with 
ease; there is no superficial evidence of ulcer or carcinoma. 
On opening the stomach it is found to contain a considerable 
amount of more or less fresh blood; the rugae are fairly 
prominent; there are a large number of petechial hemorr¬ 
hages under the mucosa; there are no well defined ulcers 
present, however; there is some post mortem digestion in 
the fundus. j 

DUODENUM: The duodenum is slightly dilated; wglls 
are doughy and slightly edematous; there are a few ad¬ 
hesions to the gall bladder which are separated without 
difficulty. The second and third portions are normal in 
position and relation to the head and uncinate portion; of 
the pancreas; there is no superficial evidence of ulcer; or 
obstruction: it is markedly congested and shows a definitely 
hemorrhagic mucous membrane, but no evidence of definite 
ulceration. On opening the proximal portion there 

232 is revealed a markedly hemorrhagic membrane but 
no evidence of ulcer, carcinoma or other specific 

pathology, and there is very little hemorrhage evident jbe- 
vond the proximal portion. 

JEJENUM: The jejenum arises in a rather deep fossa 
of Treitz; the walls are slate gray in color and doughy; in 
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consistency; there is no evidence of intussusception or ob¬ 
struction; there is some chronic passive congestion present. 

ILIUM: The ilium is adherent over the brim of the pel¬ 
vis; it is separated without difficulty; it is grayish-green 
in color; contains some contents and gas; there is a marked 
degree of chronic passive congestion and edema; but no 
evidence of obstruction, intussusception or other specific 
pathology. 

CECUM: The cecum is freely movable; somewhat dis¬ 
tended with gas; contains a small amount of doughy fecal 
matter; is markedly congested; somewhat edematous but 
no evidence of any other specific pathology. 

APPENDIX; The appendix is cleanly removed; there 
is no evidence of undue adhesions. 

ASCENDING COLON: The ascending colon is dilated; 
contains some doughy fecal matter; it is grayish-green in 
color; shows marked chronic passive congestion; fairly 
well bound down in the right lateral gutter; there is no 
evidence of ulcer, obstruction or intussusception. 
233 HEPATIC FLEXURE: The hepatic flexure is 
contracted; teniae coli are prominent; there is 
marked passive congestion with some edema; there are a 
number of adhesions to the gall bladder and surrounding 
structures; otherwise negative. 

TRANSVERSE COLON: The transverse colon shows 
contraction of the proximal and distal portions and dilata¬ 
tion of the central portion; it contains some soft doughy 
fecal matter; appendices epiploieae are prominent; con¬ 
siderably congested: somewhat edematous; there is no evi¬ 
dence of obstruction intussusception, abscess formation or 
malignant disease. 

SPLENIC FLEXURE AND DESCENDING COLON: 
The walls are flaccid: there are a moderate number of ap¬ 
pendices epiploieae; there is no evidence of intussusception, 
obstruction or other unusual pathology except for well de¬ 
fined chronic passive congestion. 

SIGMOID FLEXURE: The sigmoid flexure is slightly 
redundant; falls into the pelvis; the proximal portion is 
contracted; the distal portion dilated; it contains some 
soft doughv fecal matter but verv little gas; there is chronic 
passive congestion and edema present but no evidence of 
any other specific pathology. 
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RECTUM: On palpation the rectum is found to Icon- 
tain some soft doughv fecal matter; congested but ojther- 
wise negative. 

SPLEEN: The spleen is enlarged; adhereit to 

234 the gastro-lineal omentum which is separated jwitli 
some difficultv; it is rather firm in consistcncv; Scuts 

with slightly increased resistance; the pulp is fairly jfirm 
but filled with considerable blood and is markedly [con¬ 
gested; the interstitial connective tissue is moderately ipro- 
liferated, but there is no evidence of abscesses, infarction 
or other specific pathology. The picture presented is that 
of a mild degree of chronic splenic tumor with chronic in¬ 
terstitial peri-splenitis. ; 

LUNGS: The left lung is free in the pleural cavity; there 
is very little fluid present; it is congested and edematous; 
shows no puckered scars in the apex; there is moderate 
anthracosis present; the peribronchial lymph nodes!are 
discreetly enlarged; the pulmonary vessels arc filled with 
a considerable amount of clotted blood. On section there 
is considerable amount of congestion present; the long 
is filled with frothy fluid; there is considerable edema pres¬ 
ent in the upper and particularly in the lower lobe; there is 
no evidence of abscesses, infarcts or pneumonia present in 
this lung. Sections of the bronchial tree show a moderate 
amount of frothy fluid in the intrapulmonary bronchi; 
there is no evidence of hemorrhage or obstruction; there is 
considerable mucous present. 

The right lung is free in the right pleural cavity; there 
is some fluid present; this lung is a little more doughy hnd 
edematous than that of the opposite side; there is 

235 a well defined hemorrhagic infarct in the lower lobe, 
posteriorly, it extends for about two inches into the 

parenchyma of the lung; there is considerable congestion 
present but on compression, definite crepitation is notjed. 
On the medial aspect of the lung there is an old healed 
shotty nodule. The middle lobe is indistinctly separated 
from the upper, although it shows less edema and exhibits 
a fair amount of compensatory emphysema. The upper 
lobe is markedly congested and filled with fluid, particularly 
on the posterior aspect, presenting the picture suggestive 
of a hypostatic pneumonia, although no true pneumohic 
process, abscesses or infarcts are present. 
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The peribronchial lymph nodes are definitely enlarged, 
soft, hyperplastic and edematous. 

HEART: The heart is about normal in size; is free in 
the pericardial cavity; the right side is dilated; the left 
side contracted; there is a very small amount of yellowish 
fluid present in the pericardial cavity; there is a small scar 
on the posterior aspect of the right ventricle and a number 
of small irregular nodular ones along the interventricular 
septum at this site; the anterior aspect appears to be free 
of them. 

The right antrium is widely dilated and contains a large 
amount of chicken fat clot. The pectinati muscles and 
chordae tendiniae appear to be stretched. There is no 
evidence of endocarditis; there is some fibrosis in the 

236 region of the limbus of the fossa ovalis, but there is 
no opening at this site. 

The tricuspid orifice is widely dilated and admits three 
fingers; the tricuspid valve is well developed; there is some 
fibrosis at the inferior margins and the bases; there is a 
moderate amount of chicken fat clot and red clot in the 
right ventricle; the chordae tendiniae are slightly thick¬ 
ened; the columnae carnae are of a deep chocolate color 
and appear to possess a fair degree of elasticity and resili¬ 
ency; there is no evidence of endocarditis in this chamber. 

The pulmonary orifice is patent; the pulmonary semi¬ 
lunar valves are well developed; there is some thickening at 
the bases; the pulmonary artery shows a smooth and glis¬ 
tening intima and possesses a good degree of elasticity and 
resiliency. 

The left auricle is slightly dilated; there is some slight 
amount of subendocardial fibrosis but no evidence of endo¬ 
carditis. 

The mitral orifice admits one finger easily; it shows no 
evidence of stenosis or endocarditis. The mitral valve is 
well developed; it shows considerable thickening of the 
middle leaflet with some soft atheroma. 

The left ventricle shows slight thickening of the muscu¬ 
lature; the chorade tendiniae and columnae carnae are 
somewhat coarsened; there is no videnee of ondo- 

237 carditis. 

The aortic orifice is patent; the semilunar valves 
are markedly fibrotic; there is a small amount of diffuse 
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and punctate yellow atheroma present; there is no sagging 
of the commissures or curling of the margins; the bases 
are slightly thickened; the orifices of the coronaries|show 
no occlusion; the proximal portions of the coronaries! show 
a mild degree of yellow atheromatous collars, and '.while 
there is a partial narrowing of the lumen of the yessel, 
there is no evidence of any true occlusion, nor can tlicfre bo 
demonstrated any true thrombosis. Sections through the 
myocardium show some fibrous changes but none of any 
great importance. 

LIVER: The liver is slightly larger than normal; ex¬ 
tends about one fingers breadth below the costal majrgin; 
the capsule of Gilisson is smooth and glistening; ther'e are 
some superficial areas of thickening and fibrosis over the 
anterior aspect of the right lobe, particularly in the region 
of the gall bladder and the inferior aspect of the left!lobe. 
On section it cuts with increased resistance; cut surface is 
markedly congested, red and granular; it shows evidence 
of well defined cloudy swelling with yellowish spots of pos¬ 
sible fatty infiltration. There is no evidence of infarcts, 
abscesses or other specific pathology in the right lobe, i The 
left lobe presents much the same picture, which is that; of a 
chronic interstitial hepatitis with marked chronic passive 
congestion and toxic changes. 

238 GALL BLADDER : The gall bladder is noirmal 
in position and relation; it is fairly well adherent to 
the fossa in which it lies; it is gravish-green in c*olor|and 
filled with bile. There is some fibrosis around the hepatic 
trinity and some discreet enlargement of lymph nodes.] On 
opening the organ it is found to contain a moderate amount 
of dark tarry bile, somewhat stringy in character; the in¬ 
terior is somewhat granular, but there is no erosion on the 
mucosa: there is a mild degree of chronic cholecystitis 
present. 

ADRENAL GLANDS: The left adrenal gland is 'nor¬ 
mal in position at the upper pole of the left kidney; it is 
yellow in color; the medullary portion is somewhat con¬ 
gested but there is no evidence of adenoma or other Spe¬ 
cific pathology. 

The adrenal gland on the right side is well developed 
and normal in position and relation; it is yellow in color 


140 AVIGNONE FRERES, INC., ET AL. VS. F. A. CARDILLO ET AL. 


and somewhat granular in appearance; the medullary por¬ 
tion is congested. 

KIDNEYS: The left kidney is normal in position and 
relation; it is surrounded by a considerable amount of 
perirenal fat which is separated with some difficulty. The 
vessels and ureter enter and leave this kidney in a normal 
manner; this kidney cuts with increased resistance; the 
pelvic fat is increased in amount; the capsule strips with 
some difficulty, leaving a granular surface. The columns of 
Bertini are slightly hypertrophied. The picture pre- 

239 seated is that of a nephrosclerosis of the arterial 
type with chronic glomerulonephritis. The cut sur¬ 
face of this kidney is granular and nutmeggy in appearance. 

The right kidney is normal in position and relation; it 
is surrounded by a considerable amount of perirenal fat 
which is separated from the kidney with difficulty. The 
vessels and ureter enter and leave in a more or less normal 
manner. This kidney cuts with definitely increased dif¬ 
ficulty; the capsule is thickened; the pelvic fat is increased 
in amount: the cortex is granular; the capsule strips with 
difficulty, leaving a red granular and slightly pitted sur¬ 
face, but not quite as marked as that on the opposite side. 
The columns of Bertini are hypertrophied; there is defi¬ 
nite fibrosis. The picture presented is that of nephro¬ 
sclerosis of an arterial type with chronic glomerulo-ne- 
phritis. 

PANCREAS: The pancreas is small and adherent to 
the surrounding structures; it is normal in position and 
relation to the head and uncinate portion of the duodenum; 
cuts with increased resistance, giving somewhat of a gritty 
sensation. The glandular structures, however, appear to 
be fairly prominent although the pancreas is definitely 
atrophied, particularly in the tail and middle portion of 
the body; it is congested and presents definite evidence of 
chronic interstitial pancreatitis. 

BLADDER: The bladder contains a considerable 

240 amount of slightly cloudy amber urine: the trigone 
is normal in position and relation; there is no evi¬ 
dence of ulceration or trabeculation of the bladder wall. 

PROSTATE GLAND: The prostate gland is small; 
somewhat nodular with evidence of possible fibrosis and 
hypertrophy. Inspection of the Cave of Retzius and veins 
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on both sides is negative. There is no evidence of specific 
pathologv in the pelvis. 

OESOPHAGUS AND TRACHEA: The oesophagus is 
normal in position and relation as is the trachea; it jis con¬ 
siderably congested, but there is no evidence of specific 
pathology. There is no obstruction to the larynx or oeso¬ 
phagus. 

AORTA: There is no evidence of aneurysm or aneurys¬ 
mal dilatation of the arch of the aorta or the ascending or 
descending portions. The aorta is soft and shows! some 
atheromatous spots; there are a number of moderately en¬ 
larged lymph nodes in the mediastinum and peribronchial 
and peritheoheal regions. The abdominal aorta is I small 
and shows a number of definite placques with a number of 
intimal hemorrhages. There is no evidence of aneurvism or 
aneurysmal dilatation. j 

There are no deformities of the lumbar or thoracic ver¬ 
tebrae, as well as no extoses or fractures. j 

Examination of the proximal portion of the larynx and 
epiglottis shows some thickening at the base of the epi¬ 
glottis, but no evidence of obstruction or other spe- 
241 cific pathologv. j 

CHEMICAL MICROSCOPIC AND BACTERIO¬ 
LOGICAL EXAMINATIONS AT TIME OF POST MOR¬ 
TEM • j 

i 

URINALYSIS: i 


Color.cloudy amber 

Specific gravity.1.028 j 

Reaction .acid 

Albumen.large amount 

Sugar .negative 

Acetone .negative 

Diacetic acid .negative 

Indican .negative 

Casts..few hvalinc and finelv granular 

Red cells.considerable number 

White cells.few 

Pus .negative 


Epithelial cells—occasional squamous; abundance! of 
round and caudate 
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CHEMICAL BLOOD EXAMINATION: 

Sugar.171.8 nigs, per 100 cc. 

(Normal: 70 to 120 mgs.) 

Non-protein 

nitrogen.10S mgs. per 100 cc. 

(Normal: 25 to 35 mgs.) 

Creatinine.3.8 mgs. per 100 cc. 

(Normal: 1 to 2 mgs.) 

BACTERIOLOGICAL EXAMINATION OF STUMP OF 
LEG: 

CULTURE: Stayphylococcus aureus, in pure eul- 

242 ture. 

MICROSCOPIC EXAMINATION: 

STOMACH: Sections from the stomach show some 
early post mortem digestion with numerous terminal pe¬ 
techial hemorrhages; slight atrophy of the mucosa; a mild 
degree of fibrosis of the submucosa; considerable chronic 
passive congestion and some edema; slight perivascular 
round cell infiltration. There is no evidence of malignant 
disease or other specific pathology. 

SMALL INTESTINES: Sections from various por¬ 
tions of the small intentines reveal some evidence of post 
mortem degenerative changes with evidence of well de¬ 
fined passive congestion and numerous petechial hemorr¬ 
hages in the duodenum; a mild degree of fibrosis of the 
tunica propria and a varying amount of perivascular round 
cell infiltration and a slight amount of endothelial prolifera¬ 
tion of many of the smaller vessels. 

LARGE iNTESTINES: Sections present more or less 
the same picture with a slight amount of early post mortem 
degenerative changes; well defined passive congestion 
throughout with considerable engorgement of the periphe- 
real veins; slight fibrosis of the tunica propria and sub¬ 
mucosa; some lymphatic hyperplasia of the solitary fol¬ 
licles; a mild degree of endothelial proliferation in some of 
the smaller vessels and a definite edema throughout all 
casts of the gut. No evidence of ulceration, infection or 
other specific pathology could be found. 

SPLEEN: Sections from the spleen reveal a 

243 marked degree of hypostatic congestion. The sple¬ 
nic pulp, sinuses being wildly dilated and filled with 
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blood. The Malpighian corpuscles exhibit a mild degree of 
hyperplastic activity but there is no evidence of lymphatic 
discrasia present. The connective tissue is definitely jpro¬ 
liferated; the trabeculi arc fibrotic and the capsule is 
thickened with evidence of some old previous inflammatory 
changes. The picture presented is that of a chronic splenic 
tumor with chronic interstitial and perisplenitis. 

LUNGS: Sections from the left lung reveal a well de¬ 
fined hypostatic congestion, particularly in the lower lobe, 
associated with marked edema; there is a slight amount of 
compensatory emphysemain the sections from the anterior 
aspect of the lung, but posteriorly the hypostatic conges¬ 
tion is very marked and the alveoli are filled with ede¬ 
matous fluid, infiltrated and desquamated epithelial cells. 

The intrapulmonary bronchi also contain a considerable 
amount of fluid, cellular constituents and show a well .de¬ 
fined peribronchial fibrosis and thickening with the pres¬ 
ence of numerous round cells, varying quantities of poly¬ 
morphonuclear leukocytes, some eosinophiles, plasma cells 
and proliferated fibroblasts. No evidence of true pneu¬ 
monia, infarction or abscesses can be demonstrated in Sec¬ 
tions from this lung. 

Sections from the left lung present much the same pic¬ 
ture as that noted on the opposite side, except that 
244 the upper lobe shows considerable more edema and 
congestion than the left side, and microscopic exam¬ 
ination confirms the presence of hemmorrhagic infarction 
in the posterior aspect of the lower lobe. There is evidence 
of old tuberculosis present, but all of nodules appear to be 
quite fibrotic and completely healed. 

Sections from the bronchi present the same picture as 
that of the opposite side except blood present in the secre¬ 
tion in the luminae of the smaller bronchial tubes on this 
side. i 

PERIBRONCHIAL LYMPH NODES: ! 

Sections from the enlarged peribronchial lymph nodes 
reveal the presence of a definite lymphatic hyperplasia 
with congestion and edema, indicative of a toxic lymphja- 
denopathy. j 

Heart: Sections from the right side of the heart show la 
very mild degree of subendocardial fibrosis with cloudy 
swelling of some of the muscle fasciculi; considerable pas- 
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sive congestion and a mild proliferation of the interstitial 
connective tissue with a varying degree of perivascular 
round cell infiltration. There is no evidence of endocardi¬ 
tis present, nor can there be found any true coronary occlu¬ 
sion, although in some areas there is some soft atheroma¬ 
tosis present. 

Sections from the left chamber reveal much the same pic¬ 
ture as that noted on the right side; there is some slight 
endocardial fibrosis; cloudy swelling of the muscle fasci¬ 
culi in some instances; passive congestion; interstitial pro¬ 
liferation and perivascular round cell infiltration with the 
presence of early soft atheromatosis. 

245 Sections from the interventricular septum reveal 
some cloudv swelling but no evidence of infarction, 

coronary occlusion. The picture presented is that of an 
early arteriosclerosis with interstitial mvoeardosis and 
acute toxic changes. A varying degree of fragmentation is 
noted in all sections. 

Liver: Sections from the liver show a definite increase 
in the interstitial connective tissue in the periportal spaces 
together with a nodular and diffuse perivascular round cell 
infiltration. The sinusoids are widely dilated and en¬ 
gorged with blood, while the hepatic cords show evidences 
of fatty infiltration, cloudy swelling, and in some areas, 
focal necrosis in the region of the central veins. In certain 
sections is demonstrated a reddish granular pigment, 
strongly indicative of hemachromatosis. The microscopic 
picture presented is that of a chronic interstitial hepatitis 
with well defined toxic manifestations and passive conges¬ 
tion. 

Gallbladder: The gall bladder shows an irregular thick¬ 
ening of its walls and atrophy of the mucosa with fibrosis 
of the villi; some discoloration with bile and presents the 
typical picture of a chronic cholecystitis. 

Pancreas: Sections from various portions of the pan¬ 
creas show a well defined proliferation of its interstitial 
connective tissue; considerable atrophy of the glandular 
elements, particularly in sections from the tail and 

246 middle portions of the body. Most of the Islands of 
Langerhans are obliterated; some show hyaline de¬ 
generative changes, while others appear to be fairly intact. 
There is considerable chronic passive congestion present 
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with some edema complicating the picture of a chronic! in¬ 
terstitial pancreatitis. j 

Kidneys: Sections from the right kidney reveal a tvell 
defined chronic glomerulo-nephritis with acute toxic nbph- 
rotis and some evidence of an early nephrosclerosis of! an 
arterial type. Many of the glomeruli are completely ob¬ 
literated and consist of a mass of nodular fibrous tissue; 
others show marked thickening of the capsule of Bowman 
with marked engorgment of the glomerular plexus; jad- 
hesions to the capsule of Bowman and in some instances 
the presence of coagulable fluid. The proximal and distal 
convoluted tubules show considerable swelling of their <iip- 
thelium with well defined evidences of granular degenera¬ 
tive changes and some early fatty infiltration. The inter¬ 
stitial connective tissue of the kidney is definitely prolifera¬ 
tive; the arteries show evidences of early atherosclerotic 
changes with narrowing of their luminae, and there is pres¬ 
ent in numerous sections a definite perivascular round cell 
infiltration. j 

Sections from the right kidney present much the saitie 
picture as that of the opposite side, but no evidence of any 
abscesses, infarcts or other specific pathology than that 
noted in the left kidney can be found. 

247 Adrenal Glands: Sections from the adrenal glands 
show a well defined chronic congestion with some 
cloudv swelling of the zona glomerulosa and fasciculaita 
and marked congestion of the medulla with evidence bf 
petechial hemorrhages therein. No evidence of tumor or 
marked cellular hyperplasia is present. j 

Bladder: Sections from the baldder show the same to be 
moderately congested; there is some thickening of the mu¬ 
cosa, but there is no other specific pathology present. 

Prostate Gland: Sections from the prostate gland show 
a mild degree of chronic benign hypertrophy with some 
dilitation of the acini; accumulations of a varying quantity 
of secretion; the presence of a number of corpora amylasia 
and fibrosis. No evidence of infection or malignant disease 
is present. 

Aorta: Sections from the aorta show some early soft 
atherosclerosis with nodular thickening of the intima and 
the deposition of lipoids therein, but no evidence of any 
other specific disease and very little calcification. ; 
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Hoad: The scalp is of normal thickness; galea aponeu- 
rotica is well developed; there are no bruises, abrasions, 
injuries or hemorrhagic extravasations. The scalp reflects 
without difficulty and the skull presents a normal external 
appearance. On removal of the clavarium the skull ap¬ 
pears to be of normal thickness; there are no abnor- 

248 mal exostoses or depressions, but the usual groov¬ 
ings for the middle meningeal arteries and Pachion- 

ian granules along the superior saggital sinus. On open¬ 
ing the dura, the parietal emissary veins are found to be 
normal in position and relation and filled with blood. 
There is no pachymeningitis, but there is a definite increase 
in the cerebro-spinal fluid. The vessels of the brain are 
considerably congested, but there is no evidence of menin¬ 
gitis. The picture presented is that of cerebral edema. 

On removal of the brain and examination thereof, the 
base shows some thickening of the pia mater, particularly 
over the anterior and posterior perforated spaces and 
around the carotid arteries. The circle of Willis is well 
formed; there is definite evidence of arteriosclerotic nod¬ 
ules present on the middle cerebral arteries on both sides. 
There is also some sclerosis of the anterior cerebral ar¬ 
teries of both sides with considerable narrowing thereof 
and the anterior communicating artery is definitely hyper¬ 
trophied to take care of this narrowing. Following the 
anterior cerebral arteries up over the corpus callosum, 
there is found definite arteriosclerosis with the presence 
of soft atheromatous collars, but no evidence of thrombosis 
or gross hemorrhage. Both middle cerebral arteries, fol¬ 
lowing up through the Sylvian fissures, also show some 
soft atheromatous changes, but no evidence of thrombosis 
or gross hemorrhage. The posterior communicating ar¬ 
teries appear to be normal and the posterior cere- 

249 bral arteries show definite soft atheromatous 
changes when followed posteriorally over the oc¬ 
cipital lobe, but no thrombosis or gross hemorrhage. 

The pia strips without difficulty, leaving a fairly deep 
sulci and well developed gyri with no evidence of adhe¬ 
sions. Sections through both lateral hemispheres, the lat¬ 
eral ventricles are essentially negative; they contain con¬ 
siderable fluid; the choroid plexuses are markedly con¬ 
gested. The basal nuclei and internal capcule of putamen 
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show no gross evidence of softening, but evidence of consid¬ 
erable congestion and edema. 

Sections through the crura cerebri and pons varolii and 
medulla oblongata are essentially negative, except! for 
marked congestion and evidence of edema. In one area 
in the region of the fourth ventricle there is a suspicious 
area of possible petechial hemorrhage. 

Examination of the peduncles of the cerebrum and cere¬ 
bellar lobes present much the same picture. j 

Microscopic Examination: Microscopic examination of 
various sections of the brain confirm of the gross findings 
of atherosclerosis, congestion and edema, but in addition 
shows evidences of some petechial hemorrhages. The sus¬ 
picious area found on gross examination in the region of 
the fourth ventricle reveals a definite hemorrhagic extrava¬ 
sation, which, though fairly small on macroscopic exami¬ 
nation, covers a fairly sizeable area when examined 
250 microscopically. In a number of other areas there 
is noted perivascular leakage microscopically, which 
appears to be congestion when observed grossly. i 

Chemical Examination of Blood and Urine at the Time 
of Post Mortem: The urine was cloudly amber in color; 
specific gravity 1.028; acid reaction; large amount of albu¬ 
men; sugar, acetone and diacetic acid and indican, nega¬ 
tive. Few hyaline and finely granular casts; considerable 
number of red cells; few white cells; occasional squamous, 
abundance of round and caudate epithelial cells. 

Chemical examination of the blood showed 171.8 mgsJ of 
sugar, 108 mgs. of non-protein nitrogen and 3.8 mgs. of 
creatinine. 

Examination of the tissues of the stump of the leg show 
no evidence of abnormal changes, except slight superficial 
infection with Staphylococcus aureus. The tibia shows evi¬ 
dence of some atrophy but no evidence of infection or sup¬ 
purative manifestations. 

Comment: Exhaustive study of this case from a gross, 
microscopic, chemical and bacteriological standpoint indi¬ 
cate, in my opinion, that this patient’s death was pri¬ 
marily due to a chronic glomerulonephritis with cerebral 
edema accompanied by terminal petechial hemorrhages ! in 
the brain; terminal hypostatic congestion complicated by 
arteriosclerosis with atheromatous changes in the cerebFal 
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vessels; well defined toxic and degenerative changes 

251 occurring in the parenchymatous organs of the body 
with a terminal hypostatic congestion of the lungs 

and pulmonary edema. 

This diagnosis is confirmed bv the chemical analvsis of 
the blood made at the time of post mortem, which showed 
evidence of definite nitrogenous retention in addition to 
the microscopic examination of the kidney structure, which 
showed the picture of chronic glomerular damage. 

In the brain, upon microscopic examination, there was 
found, not only edema but petechial hemorrhages, which 
are undoubtedly a part of the pathological process. 

Examination of the pancreas and blood showed that this 
patient had definite diabetes and that there was a slight 
focal infection of the stump of the left leg, but this condi¬ 
tion appeared to be definitely under control. 

I do not find any evidence that the diabetic condition, 
focal infection or the alleged injury played any part in the 
patient’s death. 

ANATOMICAL DIAGNOSIS: 

1. Chronic glomerulonephritis with nephritic toxemia. 

2. Marked congestion of the brain with cerebral edema 
and petechial hemorrhages of the cerebral substance and 
medulla. 

3. Arteriosclerosis: (a) Chronic myocardosis with toxic 

changes, (b) Soft atheromatous aortitis with simi- 

252 lar changes in the peripheral vessels and those of 
the brain, (c) Early nephrosclerosis, arterial type, 

complicating chronic glomerulonephritis. 

4. Chronic interstitial hepatitis with cloudy swelling and 
fatty infiltration. Chronic choleocystitis. 

5. Diabetes. Chronic interstitial pancreatitis with ob¬ 
literation of the islands of Langerhans. 

6. Chronic interestitial and perisplenitis; chronic supra- 
renalitis with toxic changes. 

7. Marked terminal hypostatic congestion and pulmonary 
edema of both lungs and dilitation of the right heart. 

Reported: 

(Signed) OSCAR B. HUNTER, M. I). 
Pathologist . 
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253 Motion of Defendant Cardillo to Dismiss Bill j 

of Complaint 

Filed April 17 1939 


Now comes the defendant, Frank A. Cardillo, deputy 
commissioner, United States Employees’ Compensation 
Commission, bv his attornevs, and moves this Honorable 
Court to dismiss the bill of complaint filed herein for the 
following reasons: 

1. That the bill of complaint filed herein does not state 
a cause of action and does not entitle the plaintiffs to any 
relief in law or equity, nor does said bill state a claim 
against defendant upon which relief can be granted. 

2. That it appears from the bill of complaint with! ex¬ 
hibits, including the transcript of the testimony taken at 
the hearing before the deputy commissioner on November 
29, 1938, in the case of Margaret Cook, No. 796-16-F, made 
a part of the bill by stipulation, that the findings of fact 
of the deputy commissioner in the compensation order filed 
March 18, 1939, to the effect that the death of Raympnd 
Cook resulted from an injury he sustained on August; 16, 
1936, as well as all other findings of fact complained of in 
the bill, are supported by competent and substantial evi¬ 
dence, and should therefore be regarded as final and con¬ 
clusive. 

3. That the compensation order complained of is ini all 
respects in accordance with law. 

4. For such other good and sufficient reasons as may; be 
shown. 

DAVID A. PINE (signed) 
United States Attorney. 

WILLIAM S. TARVER (signed) 

Assistant United States Attorney , 

Attorneys for Defendant Cardillo. 

254 Order on Petition to Intervene. 

Filed Mav 27 1939 


On consideration of the petition of Crandal Mackey, at¬ 
torney for the claimant Margaret Cook, that he be allowed 
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to intervene in her behalf in the above entitled cause, It 
Is By The Court this 27th day of May A. D. 1939, ordered: 
that the said petitioner be granted leave to intervene as 
prayed. 

By the Court, 

BOLITHA J. LAWS 

Justice 

No objection: 

FROST, MYERS & TOWERS, 

Attys. for Petitioners 

255 Motion of Intervener to Dismiss Bill 

Filed November 29 1939 

# « • 

Now comes the claimant Margaret Cook, by her attorney 
Crandal Mackey, intervening by leave of court, and moves 
this Honorable Court to dismiss the bill of complaint filed 
herein for the following reasons:— 

1. That the said bill of complaint does not state a cause 
of action, and does not entitle the plaintiffs to any relief 
in law or equity. 

2. That the findings of fact and the award of the Deputy 
Commissioner, dated March 18 - 1939, annexed to and made 
part of the bill of complaint, are supported by competent, 
and substantial evidence, and are therefore final and con¬ 
clusive, and show that death resulted from the injury sus¬ 
tained by the employe, Raymond Cook, on August 16 - 1936, 
which arose out of and in the course of his employment, 
within the purview of Section 2 par. 2 of the District of 
Columbia Compensation law. 

3. That the compensation order complained of is in ac¬ 
cordance with law, proper, and just. 

CRANDAL MACKEY 
Attorney for Intervening De¬ 
fendant and Claimant Mar¬ 
garet Cook 
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256 Memorandum Opinion 

Filed January 19 1940 

* * * 

I think that there was some substantial evidence to, sup¬ 
port the findings of the Deputy Commissioner. The mo¬ 
tion to dismiss the complaint should be sustained. 

BAILEY, 

y | 

257 In the District Court of the United States 

For the District of Columbia j 

i 

Holding a Civil Court 
Civil Action No. 2182. 

Avignone Frerf.s, Txc., A Corporation, and Phoenix In¬ 
demnity Company, A Corporation, Plaintiffs, \ 


V. ! 

Frank A. Cardilro, Deputy Commissioner, for the District 
of Columbia, United States Employees’ Compensation 
Commission, and Margaret Cook, Intervener, Defen¬ 
dants. 

! 

Order (lranting Motions to Dismiss 

Filed February 8 1940 ! 

* * • 

This action came on to be heard upon the separate!mo¬ 
tions of defendant Cardillo and the intervening defendant 
Margaret Cook to dismiss the bill of complaint filed herein, 
and upon consideration thereof, it is this 8th day of Feb¬ 
ruary, 1940, 

Ordered, Adjudged and Decreed, that the motions to! dis¬ 
miss the said bill of complaint are hereby sustained, I and 
the said bill of complaint filed herein be, and the sarnie is, 
hereby dismissed, and it is further. i 

Ordered, Adjudged and Decreed, that an attorney’s fee 

in the sum of $150. is hereby approved in favor of Cran- 
dal Mackey, Esq., attorney for the intervening defendant 
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Margaret Cook, and a lien upon the unpaid instalments of 
compensation is hereby allowed to the extent of such sum. 

JENNINGS BAILEY 

Justice. 

No objection as to form: 

FROST, MYERS AND TOWERS 
By FREDERIC N. TOWERS. 

Attorneys for Plaintiffs. 

I consent* to this order 
including the fee of $150. 
for Mr. Mackey. 

MARGARET COOK. 

258 Notice of Appeal 

Filed February 12 1040 

* * * 

Notice is hereby given this 12th day of February, 1940, 
that Avignone Freres, Inc., a corporation, and Phoenix 
Indemnity Company, a corporation, hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 8th day 
of February, 1940, in favor of Frank A. Cardillo, Deputy 
Commissioner for the District of Columbia, United States 
Employees Compensation Commission, defendant, and 
Margaret Cook, intervenor, against said Avignone Freres, 
Inc., a corporation, and Phoenix Indemnity Company, a 
corporation. 

FROST, MYERS & TOWERS 
By FRANK II. MYERS 

Attorneys for Plaintiffs. 

February 12 -1940 


Memorandum 

February 12 1940 
Cost Bond on Appeal filed. 
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Assignments of Error 

Filed February 20 1940 

# # # 

The plaintiffs, Avignone Freres Inc., a corporation, and 
Phoenix Indemnity Company, a corporation, having duly 
noted their appeal from the final decree entered in the 
above entitled cause on February 8th, 1940, assign the 
following errors in the record and proceedings iii said 
cause: j 

1. The Court erred in dismissing the Bill of Complaint; 

2. The Court erred in holding that there was substan¬ 
tial evidence in the Transcript of Record before thej Dep¬ 
uty Commissioner on November 29, 1938, to support an 
award of death benefits to the widow Margaret Cook under 
provisions of the Act of Congress approved March 4; 1927 
(44 Stats. L. 1424) as applied to the District of Columbia 
by Act of Congress approved May 17, 1928 (45 Stats. L. 
600) known as the District of Columbia Workmen’s Com¬ 
pensation Act, and that the compensation order filed ]\jfarch 
19, 1939, was therefore in accordance with law; 

3. The Court erred in thereby holding that the death of 

Raymond Cook arose out of and in the course of his em- 
plovment. j 

FROST, MYERS & TOWERS 
Bv FRANK H. MYERS j 

Attorneys for Plaintiffs, j 

260 Designation of Record i 

Filed February 20 1940 j 

* « * 

i 

It is hereby stipulated and agreed by and between coun¬ 
sel for the plaintiffs and counsel for the defendant and in- 
tervenor in the above entitled cause that the following shall 
be included by the Clerk of the Court in the record on 
appeal: \ 

1. Bill of Complaint filed March 27, 1939, with attached 
Transcript of Record as Exhibit thereto; 

2. Order granting Margaret Cook leave to intervene; 

3. Motion of defendant Cardillo to dismiss Bill; 

4. Motion of intervenor to dismiss Bill; 

5. Memorandum opinion filed by Justice Bailev January 
19, 1940; 
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6. Final decree dismissing Bill; 

7. Notation of Appeal; 

8. Assignments of Error; and 

9. Copy of this Stipulation as to Designation of Record. 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 

Attorneys for Plaintiffs. 
DAVID A PINE 
United States Attorney , for 
Defendant Cardillo. 

CRANDAL MACKEY 
Attorney for Intervenor 
Margaret Cook. 

261 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss: 
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FRANK A. CARDILLO, Deputy Commissioner 
for the District of Columbia, UNITED STATES 
EMPLOYEES’ COMPENSATION COMMIS¬ 
SION, and MARGARET COOK, Intervener, 
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BRIEF FOR APPELLANTS. 

i 

This is an appeal from a decree of the District Court 
of the United States for the District of Columbia enter¬ 
ed February 8, 1940, dismissing a bill of complaint filed 
by Avignone Freres, Inc., a corporation, and Phoenix 
Indemnity Company, a corporation, under the pro4 
visions of Section 21(b) of the Workmen’s Compensa^ 
tion Act in force in the District of Columbia (44 Stats.1 
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1424; 45 Stats. 600). The purpose of the bill was to en¬ 
join the enforcement of a compensation award made 
by the deputy commissioner on March 18,1939, in favor 
of Margaret Cook, as the surviving wife of Raymond 
Cook, who died October 1, 1937. The award was based 
upon the theory that death was due to certain condi¬ 
tions and complications originating in an injury to 
the left fifth (or little) toe of the decedent's foot on 
August 16, 1936, when, while handling a crate of eggs 
in the course of his employment, decedent slipped and 
struck his toe. 


Questions Involved. 

This Court is asked to decide whether the lower 
Court erred in dismissing the bill of complaint, thereby 
holding that the compensation order filed by the Depu¬ 
ty Commissioner on March 18, 1939, was “in accord¬ 
ance with law” in that there was substantial and com¬ 
petent evidence in the record of testimony before the 
deputy commissioner on November 29,1938, to support 
his finding that death of the employee was a natural 
consequence of an accidental injury which arose out of 
and occurred in the course of employment on August 
16,1936. 

Section of the Compensation Act Involved. 

Section 2(2): 

“The term ‘injury’ means accidental injury or 
death arising out of and in the course of employ¬ 
ment, and such occupational disease or infection 
as arises naturally out of such employment or as 
naturally or unavoidably resulted from such acci¬ 
dental injury, and includes an injury caused by the 
willful act of a third person directed against an 
employee because of his employment.” 
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I 

Short Statement of the Facts. 

i 

On August 16, 1936, one Raymond Cook was in tjhe 
employ of Avignone Freres, Inc., a corporation, as< a 
pastry cook at its principal place of business at prem¬ 
ises No. 1777 Columbia Road, Northwest, Washington, 
T). C. While engaged in handling a crate of eggs in the 
refrigerator, Cook slipped and struck his left little toe 
against the floor of the refrigerator, resulting in the 
subsequent loss of tbe toenail. Infection and gangrene 
of the toe developed and gradually extended into the 
foot and leg. On August 26,1936, the employee w^as ad¬ 
mitted to Emergency Hospital for antiseptic treat¬ 
ment. Due to a destructive process in the little toe, it 
was necessary, on September 10, 1936, to amputate the 
same. The infection continued to advance and, on 
September 26, 1936, it was necessary to amputate the 
fifth metatarsal bone. These two operations did not 
prevent the progress of the gangrenous condition. On 
November 7, 1936, the left foot was amputated and on 
November 18, 1936, the leg was amputated just below 
the knee. The employee was in such general good com 
dition thereafter that he would have been sent home 
prior to June 1,1937; but on that date, he developed ap¬ 
pendicitis. The appendix was removed under a spinal 
anesthetic and the surgical wound healed by primary 
intention. The employee was discharged from the hos4 
pital on July 11,1937, and returned to his home in this 

city. : 

i 

During the period of hospitalization he received 
careful and competent medical attention, including 
blood transfusions and insulin treatment. The stump 
of the leg healed until there was only left a small 
granulating area. The employee had been a diabetic,; 
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for which condition he had been treated for several 
years prior to the injury, but it was at no time out of 
control. 

While at home during the week prior to October 1, 
1937, the employee developed what appeared to be a 
cold but, on the date in question, he suddenly lapsed 
into unconsciousness and was taken to the hospital 
where he died. At the time of his death, the sugar im¬ 
balance was absolutely under control and there was no 
evidence of infectious process at the stump of the leg. 

A complete autopsy was promptly performed by Dr. 
Oscar B. Hunter, eminent pathologist, who expressed 
the opinion that death was due to chronic glomerulo¬ 
nephritis with nephritic toxemia, unconnected with the 
diabetic condition, or with the original injury on August 
16,1936. The same opinion was expressed by Dr. Frank 
E. Gantz, the surgeon who performed all the operations 
upon the employee, and by Dr. Richard Sullivan, who 
had attended the employee at the hospital and at his 
home prior to death. There was no medical evidence 
whatever to the effect that death on October 1, 1937, 
was in any wise related to the injury. 

The employer and its insurance carrier paid compen¬ 
sation to the employee from August 16, 1936, to Octo¬ 
ber 1,1937, and provided medical attention during that 
period, hut denied that the death of the employee came 
within the purview of the compensation statute. 

Hearings were held by the deputy commissioner 
upon the claim filed hv the widow, Margaret Cook, and 
a compensation order dated March 18,1939, was issued 
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m 
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in favor of the claimant. This award is the subject of 
the present appeal. 1 

i 

1 

The testimony will be discussed in more detail as to 
certain points in the course of the argument below! 

J 

i 

I 

ARGUMENT. 


I. There must be competent and substantial evi¬ 
dence to support the deputy commissioner’s findings of 
fact. j 

i 

It is a well recognized and now a well established 
rule of compensation law that there must be compe¬ 
tent and substantial evidence to support the findings 
of fact of the deputy commissioner if his compensation 
order is to be affirmed by the courts as being “in aic- 
cordance with law.” The deputy commissioner in his 
statutory capacity as a fact-finding agency is without 
power to make any finding of fact which is either con¬ 
trary to the evidence in the record of testimony before 
him, or which is based solely upon surmise and con¬ 
jecture on his part. j 

Appellants frankly admit that reasonable deductions 
and fair and proper inferences that may be drawn 
from all the evidence by the deputy commissioner are 
not judicially reviewable and that he alone is charged 
with weighing the evidence before him for the purpose 
of reaching the ultimate conclusions in the case. j 

I 

These fundamental rules of compensation procedure 
are so well recognized and so universally applied by 
the courts that it is not deemed necessary to cite the! 
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innumerable authorities that have established such 
rules. 

However, it is equally true that the deputy commis¬ 
sioner is without power to make findings of fact which 
are contrary to the evidence or which are based upon 
arbitrary presumptions and pure guess on his part. He 
should not permit either prejudice or sympathy to af¬ 
fect his findings. The Courts have been prompt to en¬ 
join him from carrying out the provisions of compen¬ 
sation orders that have been either invalidly prepared 
or are not supported by competent evidence in the 
record of testimony adduced before him. 


In New Amsterdam Casualty Co. v. Iloage, 60 App. 
D. C. 40, 41, 46 F. (2d) S37, one of the first compensa¬ 
tion cases to be appealed from the District Court to 
this Court, it was said: 

“ ‘Presumptions can stand only whilst they are 
compatible with the conduct of those to whom it 
may be sought to apply them; and still more must 
give place, when in conflict with clear, distinct and 
convincing proof.’ (Citing cases.) 

“In our view, there was substantial evidence in 
this case that Bradley at the time of his injury 
was not performing services ‘arising out of and 
in the course of’ his employment, and there is no 
substantial evidence to the contrary. * * * 

“To infer that, when he sought permission to 
go up the street on a little business, he meant that 
he was going out to make an emergency purchase 
for the company, # # * is to indulge in pure con¬ 
jecture, inconsistent with established facts. An 
award based upon conjecture inconsistent with es¬ 
tablished facts and circumstances is manifestly so 
arbitrary and unreasonable as to be ‘not in accord¬ 
ance with law.’ See Wheeling Corrugating Co. v. 
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McManigal (C. C. A.) 41 F. (2d) 593, 594; Maker 
of Eldridge v. Endicott, Johnson & Co., 228 N. Y. 
21, 25,126 N. E. 254, 20 A. L. R. 1.” 

! 

In Powell v. Iloage, 61 App. D. C. 99, 57 F. (2d) 766, 
767, the Court said: 

* * We therefore reach the conclusion that 
the cases in which we may set aside an order of 
the Commissioner as ‘not in accordance with law’ 
are only those in which it appears that there I is 
an error of law, or in which the order of the Com¬ 
missioner is not supported by substantial evidence, 
as well, of course, in those in which it is arbitrary 
and unreasonable. # * *” 

To the same effect is the case of Whitfield v. Hoage, 63 
App. D. C. 237, 239, 71 F. (2d) 690. 


The need of substantial and competent evidence in¬ 
stead of mere hearsay and unreasonable presumptions 
has been emphasized by the United States Supreme 
Court in a decision handed down December 8, 1938, in 
a case affecting another governmental agency with 
fact-finding powers, Consolidated Edison Co. et al. i). 
N. L. R. B., 59 Sup. Ct. 206, 216, 305 U. S. 197, 229, 
wherein that tribunal said: 

“The companies contend that the Court of Ap¬ 
peals misconceived its power to review the find¬ 
ings and, instead of searching the record to see if 
they were sustained by ‘substantial evidence’ evi¬ 
dence, merely considered whether the record was 
‘wholly barren of evidence’ to support them. W^ 
agree that the statute, in providing that ‘the fiiuh 
ings of the Board as to the facts, if supported by 
evidence, shall be conclusive’ * * # means sup* 
ported by substantial evidence. Washington, Vir-r 
ginia & Maryland Coach Co. v. National Labor Re¬ 
lations Board, 301 U. S. 142,147, 57 S. Ct. 648, 650^ 
81 L. Ed. 965. Substantial evidence is more than 
a mere scintilla. It means such relevant evidence! 
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as a reasonable mind might accept as adequate to 
support a conclusion. * * * 

“The Companies urge that the Board received 
‘remote hearsay’ and ‘mere rumor.’ The statute 
provides that ‘the rules of evidence prevailing in 
courts of law and equity shall not be controlling.’ 
The obvious purpose of this and similar provisions 
is to free administrative board from the compul¬ 
sion of technical rules so that the mere admission 
of matter which would be deemed incompetent in 

judicial procedings would not invalidate the order. 

* • * 

“But this assurance of a desirable flexibility in 
administrative procedure does not go so far as to 
justify orders without a basis in evidence having 
rational probative force. Mere uncorroborated 
hearsay or rumor does not constitute substantial 
evidence.” (Italics ours.) 

It is our urgent contention in the present case that 
there is no substantial and competent evidence in the 
transcript of testimony before the deputy commis¬ 
sioner to support his findings of fact that the employee 
came to his death as the result of an injury in the 
course of his employment. In fact, the record dis¬ 
closes positive medical evidence that death was due to 
a condition unrelated to the injury which he had re¬ 
ceived while at work. 

II. The death of Raymond Cook was not due to 
causes directly or indirectly traceable to his original 
injury in the course of his employment. 

As disclosed by the facts hereinbefore set forth, the 
appellants as employer and insurance carrier have 
never controverted or denied that Raymond Cook sus¬ 
tained a personal injury in the course of his employ¬ 
ment on August 16, 1936. The appellants have denied, 
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however, that the death of Raymond Cook on October 
1, 1937, more than one year later , “arose out of aijid in 
the course of his employment.” That is the issue jhere 
presented for review as against the finding of! the 
deputy commissioner that the employee’s death was 
attributable to the original injury. 

The specific findings of fact which we claim are' un¬ 
supported by evidence in the record are: 

“that on the said day the deceased herein, wjhile 
performing service as a pastry cook for the 'em¬ 
ployer, sustained personal injury resulting * * * 
ultimately in his death; * * * (R. 7) that I the 
cause of death as found by the last physician in 
attendance, and as indicated by the death certifi¬ 
cate, was disabetes mellitus; that a postmortem 
performed revealed considerable other complica¬ 
tions which contributed to the employee’s deajth; 
* # * (R. 8) that the pre-existing diabetes upon 
which the injury was super-imposed caused the 
effects of the injury to become more severe &nd 
involved and started a trend of symptoms and 
complications such as diabetic gangrene, degen¬ 
erative ostemyolitis, several operations or ampu¬ 
tations, impaired circulation, poor blood supply, 
lowering of resistance, weakness, infection ajnd 
drainage, arteriosclerosis, nephritis, toxemia, 
coma; that all of the said conditions were corre¬ 
lated and resulted in the employee’s death on Oc¬ 
tober 1, 1937; that there was a direct chain of 
events from the date of injury to the date iof 
death; that death resulted from the injury sus¬ 
tained; * # * (R. 9)” ; 

It should particularly be noted at this point, before 
a review of the evidence in the record is attempteid, 
that the deputy commissioner has selected certain scat¬ 
tered statements in the testimony to sustain his find¬ 
ings of fact. These statements are either wholly modi- 
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fied and changed by other statements, or are purely 
hearsay or conclusions on the part of lay witnesses. 
They are all adequately rebutted by expert medical 
testimony. There is no competent medical testimony 
whatever to support the findings of fact above set forth. 

The Court is therefore respectfully urged to read 
the entire record in order to obtain the true medical 
picture of the facts as disclosed by the physicians who 
attended the employee up to the date of his death and 
who were present at the time of autopsy after death. 
Such evidence is not only substantial and competent 
on the cause of the employee’s death but also com¬ 
pletely rebuts the arbitrary conjecture made by the 
deputy commissioner as to the cause of death. 

In order that there may be no confusion in this case 
as to the facts which are admitted and those which are 
controverted as unsupported by competent evidence, 
the facts about which there is no dispute by either side 
are set forth below: 

1. Raymond Cook, the employee of Avignone 
Freres, Inc., did sustain an injury to his left little toe 
on August 16, 1936, while performing duties which 
arose out of and in the course of his employment. 

2. Raymond Cook did have a pre-existing condition 
of diabetes wholly unrelated to or caused by his em¬ 
ployment, which condition retarded his recovery from 
the toe injury. 

3. Raymond Cook also had a pre-existing condition 
of arteriosclerosis of the arteries in the leg which con¬ 
tributed to the tardy recovery from the injury. This 
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condition however, was wholly unrelated to or affected 
by the injury. i 

4. Raymond Cook also had a pre-existing condition 
of chronic glomerulo-nephritis, or kidney disease, which 

was wholly unrelated to or caused by his employment. 

i 

5. Raymond Cook did undergo certain operations: 
(a) Amputation of a part of his little left toe pn 
September 10, 1936; (b) amputation of the fifth meta¬ 
tarsal bone on September 26, 1936; amputation of the 
left foot on November 7, 1936; (c) amputation of t}ie 
left leg below the knee on November 18, 1936; and (d) 
removal of the appendix on June 1,1937. 

i 

6. Compensation and medical benefits were paid 
and provided by the employer and its insurance carrier 
to Raymond Cook up to the date of his death on Oc¬ 
tober 1, 1937. 

The undisputed evidence discloses, and it is not de¬ 
nied by the deputy commissioner, that there were three 
conditions in the body of the employee, at the time of 
his injury on August 16, 1936, which were not caused 
by the duties of his employment—namely, diabetes, 
arteriosclerosis, and kidney disease. 

We therefore feel that the only adequate and compe¬ 
tent evidence in the record which has any rational pro¬ 
bative force in determining the issues in this case i$ 
the medical testimony of the three doctors who exl- 
amined and treated the employee until he died and who 
performed an autopsy upon the employee following 
death, namely, Dr. Frank E. Gantz, Dr. Richard TL 
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Sullivan and Dr. Oscar B. Hunter. We have there¬ 
fore reviewed and summarized their testimony, as 
follows: 


DR. FRANK E. GANTZ, The qualifications of Dr. 
Gantz were admitted. The employee first consulted 
him on August 16, 1936, when he found evidence of 
gangrene of the distal phalanx of the left little toe. 
There was a history of a diabetes for which he had been 
receiving attention for ten years. He was sent to 
Emergency Hospital for antisepsis and amputation of 
the little toe. (R. 41.) Subsequently under spinal 
anesthesia, the fifth metatarsal bone was removed on 
September 26, 1936. The Chopart amputation of the 
foot followed on November 7, 1936, and thereafter the 
left leg was amputated just below the knee. His gen¬ 
eral condition during this time was very good and his 
diabetes was kept reasonably under control except 
when he procured sugar from outside sources. (R. 42.) 
After the last operation, it was deemed advisable to 
give a number of blood transfusions. On June 1, 1937, 
he was taken with abdominal pains, and under a spinal 
anesthetic the appendix was removed, with an unevent¬ 
ful recovery and a primary union of the incision without 
drainage. (R. 43.) The stump had healed except for 
an area about the size of the first joint of the little 
finger. He was discharged from the hospital on July 
11, 1937. His temperature had not varied 6/10ths of a 
degree from the third post-operative day, and his pulse 
and respiration were normal. (R. 44.) Ilis subsequent 
treatment was antisepsis and the last time that he 
saw the stump, during the course of office and home 
visits, the granulating area was about the size of a 
thumb nail. Dr. Sullivan had charge of his treatment 
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! 

I 

after leaving the hospital and was concerned with keep¬ 
ing the diabetes under control with insulin. He last 
saw the employee about the middle of September, 
1937. He and Dr. Sullivan were jointly handling the 
case. (R. 45.) Dr. Sullivan told him about a week be¬ 
fore the employee’s death that the latter had a cold. 
On the day of death, he was advised by telephone 
that the employee was unconscious and he immediately 

I 

contacted Dr. Sullivan. After Cook’s death, he ar¬ 
ranged for a post-mortem by Dr. Oscar B. Hunter,;at 
which time he was present. j 

“Mr. Cook did not die of diabetes which wjas 
definitely shown at the time that the blood sample 
was taken in the emergency room before Mr. 
Cook’s demise. * * * that blood sample showed ap¬ 
proximately 100 milligrams of sugar per 100 cubic 
centimeters of blood. * * * which in my opinion 
would definitely throw out diabetes as the cause of 
death.” (R. 47.) 

The infectious process in the stump could not haye 
possibly been a contributing or aggravating factor in 
the death because— j 

“• * * there was no evidence of any active in- 
fection at any time following the last surgical pro¬ 
cedure.” j 

He felt that the nephritic condition, arteriosclerosis, 
and things of that kind, were not aggravated by, related 
to, or produced by causes of the original injury of 
August 16, 1936. (R. 48.) He did not believe thajt 

diabetes mellitus played any part in the death. (R. 
71.) ‘ i 

j 

i 

DR. RICHARD T. SULLIVAN: He saw the emj 
ployee first in the hospital before his toe was removed 
in order to watch out for his diabetes. The employee? 
was really a potential diabetic rather than a true dia-i 
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betic. (R. 101.) He needed very little insulin. Dr. Sul¬ 
livan treated Cook in his office after Cook left the hos¬ 
pital. The diabetes was always under control. (R. 
102.) About September 1st, 1037, Cook came into the 
office complaining of a cold. He was sent home and 
later developed a nasty cough. In view of some con¬ 
gestion in the lungs, Dr. Sullivan thought that pneu¬ 
monia was developing. On the day Cook died, the 
witness thought there was a pneumonia in the right 
chest. (R. 103.) He sent him to the hospital. He stayed 
with him until he died. An autopsy was performed the 
same night. (R. 104.) He was not positive of the cause 
of death until the microscopic examinations had been 
completed. Cook did not have a pneumonia. The im¬ 
mediate cause of death were petechial hemorrhages in 
the brain, and the death was respiratory. (R. 106.) 
That condition was produced by the existing chronic 
glomerulonephritis. The existing arteriosclerosis was 
also a factor in the death, but there was absolutely no 
connection between the cause of death and the injury. 
(R. 107.) The death certificate giving diabetes melli- 
tus as the cause of death was made out before the 
autopsy and carried the notation that studies were be¬ 
ing made to confirm the diagnosis. (R. 108.) lie felt 
confident that death was not due to diabetes. (R. 109.) 
Evidence of the presence of nephritis is seen in the 
urinalysis reports at the hospital showing traces of 
albumen. (R. 111.) On November 21, 1936, the report 
showed a trace of albumen and some granular casts, 
which made him really believe that the employee had 
a nephritis of any consequence. (R. 112), (R. 122.) The 
stump of the leg as far as infection was concerned 
was practically well at the time of death. Just prior 
to his actute illness, the employee looked better than he 
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had for a good many years. He was coming in very 
infrequently for dressings. There remained a smaill 
granulating area of about two inches. (R. 115.) He 
saw the stump during the first part of September arid 
at the time of the autopsy. (R. 116.) The last X-ray 
report showed no definite necrosis and no evidence of 
sequestration. (R. 121.) Two sugar tests were made On 
the employee—one prior to the injection of glucose 
after his arrival at the hospital, showing 120 or 15p, 
and one after post-mortem, showing 171, both of which 
conclusively proved that diabetes did not play a part in 
the death. (R. 123-124.) Neither the diabetes nor the 
destruction of bone played any part in the death, but 
were only secondary factors present. (R. 125.) 

I 

DR. OSCAR B. HUNTER: The very complete and 
comprehensive autopsy report of Dr. Hunter has been 
included in the record. (R. 133 to 148, inclusive.) Tlje 
qualifications of Dr. Hunter were admitted. He per¬ 
formed an autopsy on the employee on October 1, 1937, 
at Emergency Hospital, in order to determine the ex- 
act nature and cause of death. (R. 75.) Death was due 
to chronic glomerulo-nephritis with considerable com- 

I 

plications. (R. 77.) There were three outstanding con¬ 
ditions in his body: (1) Diabetes, which was under 
control; (2) chronic glomerulo-nephritis, accompanied 
by cerebral oedema; and (3) arteriosclerosis, the nar¬ 
rowing of the lumen of the blood vessels. (R. 79.) The 
terminal feature in this case is very common. (R. 80.!) 
The stump was not a contributing factor to the death. 
There was a small lesion, 2*4 to 3 centimeters in diairi- 
eter, very superficial, and an examination showed no 
extension into the deeper tissues. There was no septi¬ 
cemia present. (R. 81). The stump would have ultimate- 
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ly healed but the delay was caused by the failure to 
get a proper supply of blood due to the involvement of 
the artery with arteriosclerosis. (R. 90.) 

The only other medical witness was Dr. Ralph A. 
Quick, a general practitioner from Virginia, who had 
never seen the employee either before or after death. 
He testified that he had only seen about one-half dozen 
cases of diabetes during the course of his practice. (R. 
63.) In the present case, he could find no history of a 
diabetic coma at time of death. (R. 65.) He attributed 
the coma to nephritis. (R. 69.) 

Having in mind the very definite and clear medical 
testimony and opinion of experts who were the only 
physicians who saw the employee prior to death, who 
treated and cared for him, and who were present at 
the post-mortem examination, and having in mind the 
full and comprehensive report of Dr. Hunter, whose 
qualifications as an outstanding pathologist and au- 
topsist are undenied and widely recognized by this 
jurisdiction, we submit that the findings of the deputy 
commissioner on the following points are wholly un¬ 
supported— 

1. The employee sustained personal injury which 
resulted ultimately in his death. 

2. The cause of death was diabetes mellitus as found 
by the attending physician (Dr. Sullivan) and as 
indicated by the death certificate. 

3. A post mortem examination revealed consider¬ 
able other complications which contributed to the em¬ 
ployee's death. 
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4. The pre-existing diabetes upon which the injury 
was superimposed caused the effects of the injury jto 
become more severe and involved and started a trend 
of symptoms and complications such as diabetic 
gangrene, degenerative osteomyelitis, several opera¬ 
tions or amputations, impaired circulation, poor blood 
supply, lowering of resistance, weakness, infection, 
drainage, arteriosclerosis, nephritis, toxemia, coma, 
and that all of these conditions were correlated and re¬ 
sulted in the employee's death on October 1, 1937. i 

5. That there was a direct chain of events from the 
date of injury to the date of death. 

In the light of the uncontradicted medical evidence in 
the form of expressed expert opinions and full reports, 

i 

laboratory tests and studies, such findings of fact ar,e 
arbitrary and based upon pure surmise and conjecture. 

Dr. Gcvntz, the attending surgeon, testified unequiv¬ 
ocally (R. 48) that there was no causal relation be¬ 
tween the death of the employee and the original ini- 
jury. Dr. Sullivan, attending physician, testified (E. 
107) that in his opinion there was no connection be^ 
tween the cause of death and the original injury. Botlk 
Doctors Gantz and Sullivan, the latter being the phyj- 
sician who signed the death certificate, testified that 
the death certificate was wrong and that the cause statf 
ed there was only a temporary diagnosis to be confirm* 
ed by post mortem examinations and laboratory tests 
and that diabetes mellitus did not contribute to the 
death of the employee. Dr. IJnntcr, the autopsist, tes¬ 
tified (R. 96) that the injury had nothing to do with thej 
death of the employee. All three medical experts stat-i 
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ed that in their opinions, as confirmed by the thorough 
and detailed post mortem studies, death was due to 
kidney disease with nephritic toxemia (chronic glom- 
erulo-nephritis), wholly unrelated or hastened or acti¬ 
vated by the original injury of August 16, 1936. Even 
Dr. Quick testified that the employee had a nephritic 
coma at the end. 

It is our belief and contention that the very full and 
comprehensive autopsy performed by Dr. Hunter 
should be conclusive as to the real cause of death. 


In the case of Liberty Mutual Insurance Co. v. 
Iloage, 62 App. D. C. 189,191, 65 F. (2d) 822, in revers¬ 
ing the award of the deputy commissioner in a death 
case in which the latter found that a laborer had died 
of heat exhaustion, this Court said: 

“On the other hand, Dr. Hunter, a well known 
pathologist of Washington, testified that he was 
brought into the case by being asked by the Dis¬ 
trict coroner to make a pathological and micro¬ 
scopic examination of tissues removed by the cor¬ 
oner at the autopsy from the body of the deceased, 
in order to enable the coroner to make a correct 
record of the cause of death. Dr. Hunter was in 
the first place a disinterested witness, in the second 
place a witness whose medical knowledge and ex¬ 
perience gave weight to his opinions, and in the 
third place was obviously alone in a position to 
determine definitely the cause of death. He testi¬ 
fied that his examination showed deceased had 
chronic kidney disease, chronic liver disease, and 
chronic heart disease and that he died with an 
edema of his lungs resulting from congested heart 
failure.* * * His conclusion was that heat stroke 
had nothing to do with the death of deceased.* * * 
Perhaps, if this were all, we should be disposed 
* * * to place the burden upon industry * * * and 
indulge in the presumption * * * to justify our say- 
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i 

ing that from these facts an inference of death 
from the employment arose, but where, as is the 
case here, there is other evidence of a positive na¬ 
ture, and wholly uncontradicted, which definitely 
and conclusively traces the cause of death and 
places it wholly at the door of a fatal disease from 
ivhich the employee was suffering, and wholly 
away from any relation to work, then, in such case, 
the inference we might otherwise indulge must 
yield to the actual, and the Deputy Commission’s 
determination must be set aside.” (Italics sup¬ 
plied.) | 

The above case is on all fours with the present case 
not only in principle but substantially in fact. Dr. Hun¬ 
ter alow, in the present case, was obviously in a- posi¬ 
tion definitely to determine the cause of death. He has 
stated unequivoeably that death was due to kidney dis¬ 
ease and that the injury of August 16, 1936, had no 
contributing part in that death. Yet despite this defi¬ 
nite and uncontradicted testimony, the Deputy Com¬ 
missioner has found that death was due to “Diabetes 
Mellitus” and was a natural sequence of the original 
injury to the little left toe. I 

It is impossible to see how any such conclusion as tjo 
the cause of death could have been reached by the depu¬ 
ty commissioner in the light of this competent, positive, 
substantial and wholly uncontradicted medical testi¬ 
mony except upon an arbitrary inference. The medical 
witnesses have stated that there is no causal connec¬ 
tion between death and the original injury. The depui- 
tv commissioner has found that there is a causal com 
nection; but such finding is supported only by inference 
and presumption, fully rebutted by the evidence. 
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Conclusion. 

The compensation order filed March 18,1939, is not in 
accordance with law because there is no competent and 
substantial evidence to support a finding of fact that 
the employee died as a result of a natural and unbrok¬ 
en chain of events from his injury on August 16, 1936, 
to the date of his death on October 1, 1937. 

The death of the employee has been definitely estab¬ 
lished as due to chronic glomerulo-nephritis with 
nephritic toxemia. There was also present diabetes 
which was under control and arterio-sclerosis of the 
blood vessels of the left leg, which had been responsible 
for the slow healing of the wound of the stump although 
the healing of the surgical wound of the appendectomy 
had been by primary intention. 

There remained on the stump of the left leg a small 
granulating area in which healing was slowly taking 
place and which both X-ray and microscopic examina¬ 
tion showed to be non-infectious and non-extensive. 
The diabetes and the arterio-sclerosis had not been pro¬ 
duced or aggravated by the original injury of August 
16,1936, and they had not contributed towards the ter¬ 
minal cause of death. 

We therefore urge that the Court below erred in dis¬ 
missing the bill of complaint and that the compensation 
award dated March 19, 1939, is XOT “in accordance 
with law”, and should hence be set aside and vacated. 


NORMAN B. FROST, 
FRANK H. MYERS, 
FREDERIC N. TOWERS. 
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In the United States Court of Appeals for the 
District of Columbia 

- i 


January Term, 1940 


No. 7G3S— Special Calendar 


Avignone Freres. Inc., a Corporation, and Phoenix 
Indemnity Company, a Corporation, appellants I 


v. 


Frank A. Cardillo. Deputy Commissioner for the District 
of Columbia, United States Employees’ Compensation 
Commission, and Margaret Cook, Intervener, appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR TIIE DISTRICT OF COLUMBIA 


BSIEF FOE APPELLEES 


statement of case 


This case arises under the provisions of the DistrictI of 
Columbia Workmen’s Compensation Act of May 17, 192S (45 
Stat. GOO. Chapter G12. Section 1; D. C. Code 1929, Title i9, 
Chapter 2, Sections 11 and 12), making applicable to em¬ 
ployees in certain employments in the District of Columbia 
the Longshoremen’s and Harbor Workers' Compensation Act 
of March 4. 1927 (44 Stat.. 1424; U. S. C., Title 33, Chapter 
IS. Sections 901 et seq.), which will be referred to hereinafter 
as the “compensation law.” j 

The facts as set forth on pages 3 and 4 of appellants’ brief 
appear to be substantially correct, except that we do not agree 
with the statement on page 4 that at the time of the em- 

(l) I 
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ployee’s death “the sugar imbalance was absolutely under con¬ 
trol and there was no evidence of infectious process at the 
stump of the leg,” and we certainly do not agree with the 
statement on page 4 of appellants’ brief that “there was no 
medical evidence whatever to the effect that death on October 
1. 1937, was in anywise related to the injury.” 

Briefly, on August 16, 1936, Raymond Cook sustained an 
injury to his left little toe while employed by Avignone 
Freres, Inc., as a pastry cook. While engaged in handling a 
crate of eggs. Cook slipped and struck his toe against the floor 
of a refrigerator, resulting in the subsequent loss of the toe¬ 
nail. Infection and gangrene of the toe developed, which 
gradually extended to the foot and leg. Due to a preexisting 
condition of diabetes, the infected little toe did not improve 
but became gangrenous, and on September 10, 1936, an ampu¬ 
tation of the part occurred. This surgical measure was not 
sufficient to stop the gangrenous progression in the foot, and 
on November 7, 1936. the foot was amputated. The destruc¬ 
tive process still advanced, and on November IS, 1936, the left 
leg was amputated just below the knee. On July 1, 1937, 
Cook developed acute appendicitis, and his appendix was re¬ 
moved by operative procedure. He was discharged from the 
Hospital on July 11, 1937, and medical treatment continued 
for the condition of diabetes and for an area on the stump of 
the leg which would not heal. On October 1, 1937, the em¬ 
ployee while at home lapsed into a coma and was taken to the 
Emergency Hospital, where he died on the same date. The 
employer and insurance carrier voluntarily paid compensation 
to Cook prior to his death, amounting in the aggregate to 
$689.36, and furnished him with necessary medical and surgi¬ 
cal treatment (R. 2, 3, 7, S, 9). 

On October 25, 1937, Margaret Cook, the surviving wife of 
Raymond Cook, filed with the defendant deputy commissioner 
a claim for compensation on account of the death of her hus¬ 
band. A hearing on said claim was held before the deputy 
commissioner on November 29, 193S (R. 11), and based upon 
the evidence adduced at said hearing, the deputy commissioner 
on March 18, 1939, filed a compensation order awarding com¬ 
pensation to Margaret Cook upon finding that her husband’s 
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death resulted from the injury to the toe which he sustained 
on August 16, 1936 (R. 7 to 10). j 

The appellees filed in the lower court a bill of complaint in 
which it was contended, in substance, that said compensation 
order of March 18, 1939, was not in accordance with lawj, for 
the reason that the deputy commissioner’s findings of fact, to 
the effect that the death of the employee resulted from, the 
injury he sustained, were not supported by any competent evi¬ 
dence, it being alleged that “The record clearly and indis¬ 
putably shows that the employee died from a kidney condition 
coincident but wholly unrelated in cause and sequence to the 
original personal injury sustained on August 16, 1936’’ (R.; 5). 
The defendant deputy commissioner and the intervening!de¬ 
fendant, Margaret Cook, appellees herein, filed separate mo¬ 
tions to dismiss the bill of complaint (R. 149, 150). The case 
came on for 1 hearing in the lower court before Mr. Justice 
Bailey, who on February 8, 1940, signed an order granting said 
motions to dismiss and dismissing the complaint (R. 151, lp2). 
It is from this order that the present appeal has been taken 
(R. 152). ; 

QUESTION PRESENTED j 

The sole question involved in this litigation appears to be, 

in substance, whether the findings of fact of the deputy com¬ 
missioner, to the effect that the death of the employee resulted 
from the injury he sustained, are supported by competent 
evidence. j 

SUMMARY OF ARGUMENT 

The appellees contend that the findings of fact of the dep¬ 
uty commissioner, complained of by the appellants, are sup¬ 
ported by competent evidence and should therefore be 

regarded by the Court as final and conclusive. 

ARGUMENT 

I 

General rules 

The following general rules of compensation law appear \o 
be applicable to this case: 

1. The compensation law should be liberally construed in 
favor of the injured employee or his dependent family: Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, deputy corh- 
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missioner, 284 U. S. 408; Fidelity & Casualty Co. of New 
York v. Burris, 59 F. (2d) 1042, 61 App. D. C. 228; Associated 
General Contractors of America v. Cardillo, deputy commis¬ 
sioner, 70 App. D. C. 303, 106 Fed. (2d) 327; DeWald v. 
Baltimore & 0. R. Co., 71 F. (2d) 810 (C. C. A. 4), certiorari 
denied October 8, 1934, 293 U. S. 5S1. 

2. In the absence of substantial evidence to the contrary, 
the presumption is ‘'That the claim comes within the provi¬ 
sions of this Act”; section 20 (a) of the compensation law. 

3. The findings of fact of the deputy commissioner sup¬ 
ported by evidence should be regarded as final and conclusive 
and not subject to judicial review; South Chicago Coal and 
Dock Company et al. v. Harry W. Bassett, deputy commis¬ 
sioner, 60 S. Ct. 544 (1940); Del Vecchio v. Bowers, 296 U. S. 
280 (1935); Voehl v. Indemnity Insurance Company of North 
America, 2SS U. S. 162 (1933); Hoage, deputy commissioner 
v. Employers Liability Assurance Corporation, Ltd., 64 F. 
(2d) 715. 62 App. D. C. 77 (1933). certiorari denied, 54 S. Ct. 
54 (1933); New Amsterdam Casualty Co. v. Hoage, deputy 
commissioner, 62 F. (2d) 468, 61 App. D. C. 306 (1932), cer¬ 
tiorari denied, 2SS U. S. 60S (1933). 

4. Logical deductions and inferences which may be and are 
drawn by the deputy commissioner from the evidence should 
be taken as established facts and are not judicially reviewable: 
Michigan Transit Corporation v. Brown , deputy commis¬ 
sioner, 56 F. (2d) 200 (D. C. Mich.); Del Vecchio v. Bowers, 
296 U. S. 280; Eastern Steamship Lines, Inc. v. Monahan, 
deputy commissioner, et al., 21 F. Supp. 535 (D. C. Me.); 
Grain Handling Co., Inc. v. McManigal, deputy commissioner, 
23 F. Supp. 748 (D. C. N. Y.); Simmons v. Marshall, deputy 
commissioner, 94 F. (2d) S50 (C. C. A. 9). 

Findings of fact of deputy commissioner supported by 

competent evidence 

The deputy commissioner found in the compensation order 
of March IS, 1939, the facts relating to the death of Raymond 
Cook to be in part as follows (R 8, 9): 

* * * that the cause of death as found by the last 
physician in attendance, and as indicated by the death 
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certificate, was diabetes melitis; that a post mortem 
performed revealed considerable other complications 
which contributed to the employee’s death; that the 
employee had been a diabetic and had received treat¬ 
ment for the said condition for several years prior to 
the injury sustained; that during his entire stay at the 
Emergency Hospital and after his discharge up to the 
date of his death, the employee had been given insulin 
treatment to keep the diabetes under control; th&t as 
the result of the injury sustained the employee devel¬ 
oped diabetic gangrene and other complications; 'that 
he had an infected open wound from the time of the 
injury to the time of his death; that the preexisting 
diabetes upon which the injury was superimposed 
caused the effects of the injury to become more severe 
and involved and started a trend of symptoms land 
complications such as diabetic gangrene, degenerative 
osteomyelitis, several operations or amputations, i im¬ 
paired circulation, poor blood supply, lowering of resist¬ 
ance. weakness, infection and drainage, arteriosclerosis, 
nephritis, toxemia, coma; that all of the said conditions 
were correlated and resulted in the employee's d^ath 
on October 1, 1937; that there was a direct chain of 
events from the date of the injury to the date of dearth; 
that death resulted from the injury sustained; * * * 

The findings of fact of the deputy commissioner are pre¬ 
sumed to be correct, Anderson v. Hoage, deputy commis¬ 
sioner, 63 App. D. C. 169, 70 F. (2d) 773, 774; Luckenbach 
Steamship Company v. Norton, deputy commissioner, 96 Fed. 
(2d) 764,765 (C. C. A. 3). i 

On January 19. 1940, Mr. Justice Bailey filed a memoran¬ 
dum opinion in this case in which he stated as follows (R. 
151): j 

I think that there was some substantial evidence!to 
support the findings of the Deputy Commissioner. 
The motion to dismiss the complaint should be 
sustained. 
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It will be seen from the following narration of a portion of 
the testimony taken before the deputy commissioner that Mr. 
Justice Bailey properly found that the findings of fact of the 
deputy commissioner, complained of by appellants, are sup¬ 
ported by evidence. This narration is not intended to cover 
all of the testimony, as under the foregoing rules of compensa¬ 
tion law it is necessary only to show that there is evidence to 
support the deputy commissioner’s findings of fact. 

Margaret Ida Cook 

Margaret Ida Cook, surviving wife of Raymond Cook, testi¬ 
fied that her husband sustained an injury on August 16, 1936, 
when he slipped in the ice box or refrigerator and hurt his left 
small toe; that the toe was bleeding and she bathed it in some 
hot salts water; that in a couple of days the toenail came off 
(R. 15, 16); that he continued to work until he went to the 
hospital on August 26. 1936; that he was treated at the hos¬ 
pital by Dr. Gantz and Dr. Sullivan; that his toe was ampu¬ 
tated. later his ankle was amputated, and still later his leg 
was amputated below the knee (R. 18); that after he entered 
the hospital on August 26, 1936, he was never thereafter able 
to work; that she did not give permission to have an autopsy 
performed (R. 19); that her husband was in the hospital 
eleven months; that he was discharged and returned home on 
June 11, 1937; that at this time he seemed to be all right ex¬ 
cept for his leg; that the stump of his leg had not healed; 
that Drs. Gantz and Sullivan continued to treat him until he 
died (R. 19); that on October 1, 1937, he became unconscious 
and was taken to the Emergency Hospital, where he died on 
the same date; that Dr. Sullivan told witness her husband had 
pneumonia (R. 20. 21, 25), but later an autopsy was per¬ 
formed and she was told that his kidneys had collapsed (R. 
21); that her husband had a cold about a week prior to his 
death and “there was a terrible odor to his leg’’; that he went 
in two or three times a week to have a new bandage put on 
his leg (R. 24); that she smelled the very offensive odor the 
night before her husband died and that Dr. Gantz told her it 
was caused by dead tissue (R. 129). 
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Catherine Barbara Wood 

• j 

Catherine Barbara Wood, stepdaughter of Raymond (pook, 
testified that she had to take her father back and forth to the 
doctor twice a week to have the dressing changed on his leg, 
and that “they also were cutting skin or flesh from it each jtime 
he w’ent there” (R. 26, 27); that at about 5:30 o’clock (Octo¬ 
ber 1, 1937), he became unconscious and “had large bea<jls of 
perspiration on him”; that Dr. Sullivan dressed his leg that 
day; that Dr. Sullivan told witness her stepfather had pneu¬ 
monia (R. 28, 29); that her father had diabetes for seven or 
nine years, and that Dr. Sullivan treated him for that disease 
(R. 29, 31); that at the request of Dr. Sullivan she gave per¬ 
mission for the autopsy because her priest told her to give it 
and because her mother was sick and she did not wanit to 
bother her with the matter (R. 30); that the day following} the 
death of her father Dr. Sullivan told her that the huinan 
body cannot stand everything and that he (Cook) was I just 
tom down by those four operations (R. 128); that Dr. Sblli- 
van stated that if her father had lived “later on there would 
have to have been another amputation and he said we should 
have thanked God that he was gone because it may have ton- 
iinued on”; that the X-ray did not come out as good as; ex¬ 
pected and the next operation was to be “on up to the hip” 
(R. 128, 129). j 

Dr. Ralph A. Quick 

i 

Dr. Ralph A. Quick testified that in diabetes mellitus “the 
blood sugar is above normal and the pancreas involved has not 
enough insulin secreted to take care of the sugar”; that! in 
such a condition there is an excess of sugar in the blood ^R. 
62, 63); that diabetes lowers a patient's resistance and slows 
the healing of wounds; that four successive operations upon a 
person suffering from diabetes would weaken hi* resistance; 
that it is potentially dangerous for a person suffering frOm 
diabetes to sustain an injury which breaks the continuity' of 
the skin (R. 63, 64); that the injury sustained by Cook “had 
a relation to his death as a cause” (R. 65); that the reason 
the amputated leg did not heal in this case was “The lowered 


i 




s 


resistance, the condition of the arteries and vessels and the 
tissues not responding” (R. 65). 

Dr. Quick further testified as follows: 

Q. Do you see any connection between the small¬ 
sized area and the clinical picture in connection there¬ 
with on the stump and the cause of his death? 

A. Do I see any connection between the small-sized 
raw surface on the stump and this anatomical 
diagnosis? 

Q. Yes. 

A. Yes. 

Q. What do you see? 

A. Well, he has a nephritis. 

Q. What connection to (sic) you find? 

A. He has a cardiovascular disease; he has glo- 
merulo-nephritis; he has hepatitis—I say the base of the 
whole thing here was his diabetes and his cardio¬ 
vascular disease on top of his stump was enough to put 
anyone out (R. 67, 6S). 

Dr. Quick further testified that there is quite a difference 
between making successive operations on the body of a healthy 
man and one on the body of a confirmed diabetic (R. 6S). 

Death certificate 

The death certificate, signed by Dr. Richard T. Sullivan, 
gave as the cause of death “diabetes mellitis.” contributory or 
secondary cause “arteriosclerosis—Pulmonary edema. Chr. 
glomeruli nephritis” (R. 132). 

Dr. Richard T. Sullivan 

While Dr. Richard T. Sullivan testified on behalf of the 
insurance carrier on direct examination that there was no 
causal connection between the injury Cook sustained and his 
subsequent death (R. 107). and that the immediate cause of 
death was a petechial condition of the brain: that when the 
brain condition hit the respiratory center it caused it to cease 
functioning; that the cause of this particular condition was a 
preexisting chronic glomerulo-nephritis (R. 106, 107), Dr. 
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Sullivan admitted on cross-examination and in answer to ques¬ 
tions propounded by the deputy commissioner (1) that he 
signed the death certificate in this case (R. 107), which gave 
as the cause of death “diabetes mellitus,” contributory or| sec¬ 
ondary cause “arteriosclerosis—Pulmonary edema, Chr. 
glomeruli nephritis” (R. 132); (2) that the offensive odor of 
the injured leg was due to infection, and that the injection 
continued until death (R. 115); (3) that if he had to Sign 
another death certificate in this case he “would go to the pub¬ 
lic Health Service, talk to them and explain to them what it 
was all about and ask them how they wanted it done,”j be¬ 
cause he “would not be sure” (R. 124); (4) that theoretically 
diabetes can contribute in hastening nephritis (R. 126); 
(5) that it is a known fact that certain things develop more 
quickly in the presence of diabetes than in a normal condition 
(R. 12G); and (G) that there are many complications in 
diabetes (R. 126). 

Dr. Frank E. Gantz 

While Dr. Frank E. Gantz testified on behalf of the insur¬ 
ance carrier that in his opinion there was no causal relation 
between the injury sustained by Cook and his subsequent 
death (R. 47. 4S), lie admitted on cross-examination ancj in 
answer to questions propounded to him by the deputy com¬ 
missioner (1) that Cook’s vitality was lowered by diabetes 
mellitus (R. 49); (2) that diabetes is a very weakening dis¬ 
ease (R. 58); (3) that insofar as Cook's wounded leg was con¬ 
cerned there was a direct chain from the time his toe ]vas 
injured down to the time he died (R. 59); and (4) that slight 
injuries to persons suffering from diabetes often prove fatal 
(R. GO). 

Dr. Gantz also rendered a report in this case, dated Septem¬ 
ber 16, 1936, reading in part as follows (R. 61): 

In a diabetic, an injury of this kind, though trivial 
at the onset, may reach most serious proportions, and| as 
indicated in the case of Raymond Cook a very slight 
injury is unquestionably progressing to the point where 
he will lose his leg if not his life.” 
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Summary of evidence supporting findings of fact of deputy 

commissioner 

1. Injury sustained August 16, 1936; admitted to Emer¬ 
gency Hospital, August 26, 1936; discharged July 11, 1937, 
322 days, working diagnosis diabetic gangrene (R. 38). 

2. September 10, 1936, left little toe amputated; November 
7, 1936, foot amputated; November IS, 1936, left leg below 
knee amputated; June 1, 1937, underwent operation for ap¬ 
pendicitis; October 1, 1937. readmitted to Emergency Hos¬ 
pital. pronounced dead at 7: 10 P. M. on same date (R. 3). 

3. Stump of injured leg was infected, unhealed, and still 
draining at time of death (R. 52, 57, 115). 

4. Employee suffered continuous disability from the time 
he entered the hospital on August 16, 1936, until his death 
on October 1, 1937 (R. 12. 19). 

5. Dr. Quick’s testimony to the effect that the four opera¬ 
tions on Cook lowered his vitality and resistance and that 
there was a connection between his injury and death (R. 65, 
6S). 

6. Dr. Sullivan’s testimony that, theoretically, diabetes can 
contribute in hastening a nephritis and that it is a known fact 
that certain things develop more quickly in the presence of 
diabetes than in a normal condition (R. 126); Dr. Gantz’s 
testimony that Cook's vitality was lowered by diabetes mel- 
litus (R. 49); that diabetes is a weakening disease and that 
slight injuries to persons suffering from diabetes often prove 
fatal (R. 60); that there was a direct chain of events from the 
date of injury down to the time of death (R. 59). 

As found by the deputy commissioner, there was a direct 
chain of events from the date of injury to the date of the 
employee’s death. In this respect the case is similar to that 
of National Casualty Company v. Hoage , deputy commis- 
sianer, 64 App. D. C. 33. 73 Fed. (2d) S50. The employee in 
that case was exposed to sulphur dioxide gas and died five 
months later from pneumonia. The Court said: 

From the moment of the injury—which undeniably 
arose out of and in the course of his employment—to 
his death approximately five months later, he was an 
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invalid in the care of physicians, all the time suffering 
from an inflammatory condition of the bronchial tijibes, 
and it does not matter whether his death resulted 
directly from this irritation of the throat or whether the 
injury created a secondary infection in the form Sof a 
lung abscess. The chain of causation, beginning with 
the inhalation of the gas and ending in his death, as 
found by the Deputy Commissioner, is satisfactorily 
shown by the evidence. We think it is equally true 
that there is substantial evidence to sustain the Com¬ 
missioner’s finding that there was no intervening or 
independent cause of death. In these circumstances it 
is our plain duty to sustain the Deputy Commissioners 
findings. [Italics supplied.] j 


The language of the Court in the case of Hunter v.\ St. 
Mary's Natural Gas Company, 122 Pa. Super. 300, 196 Atl. 
325, is applicable in the present case. In that case the Supe¬ 
rior Court of Pennsylvania said: 


We have never required that the cause of death be 
established to a medical certainty, as that is practically 
impossible, or that an autopsy be performed; all that is 
necessary is that, from a history of the case and the 
symptoms developed, in the professional opinion of the 
doctor, the condition caused by the accident contrib¬ 
uted to the death of the injured person, though “such 
testimony need not be given in any particular words.” 
[Italics supplied.] I 


i 

In New Amsterdam Casualty Co. v. Frank A. Cardillo, dep¬ 
uty commissioner, 10S Fed. (2d) 492 (App. D. C. 1939), the 
so-called Donaldson case, this Court said: 


Of course, the employer is not responsible for all the 
ailments which his employee may have, but he is Re¬ 
quired to provide compensation for disabilities caused 
by injuries arising out of and in the course of the em¬ 
ployment, even though the extent of the disability; is 
partly due to the employee’s physical condition. 
[Citing cases.] 
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In Hoage, deputy commissioner, et cd. v. Employers Lia¬ 
bility Assurance Corporation, Ltd., 62 App. D. C. 77, 64 Fed. 
(2d) 715, certiorari denied 290 U. S. 637, the so-called Kerper 
case, this Honorable Court held (1) that the prior diseased 
condition of an employee does not prevent recovery of com¬ 
pensation. notwithstanding injury would not have occurred 
but for such diseased condition, and (2) that the evidence sus¬ 
tained the deputy commissioner’s finding of fact that the ampu¬ 
tation of Kerper’s leg was compensable as an “accidental in¬ 
jury” proximately caused by exposure to intense cold in 
Kerper’s employment in a dairy plant. 

In the case of Thompson v. Conemaugh Iron Works, 114 
Penn. Super. 247, 175 A. 45. the deceased employee was a 
diabetic, and while at work in the course of his employment 
sustained an injury to his right shoulder. A carbuncle formed 
on his shoulder at the site of the injury. The testimony 
showed that a diabetic is more susceptible to carbuncle and 
that infection occurs more frequently in diabetic patients than 
in any other group of patients. The employee died of sepsis 
due to infection, his death having been hastened as a result of 
the accident. The Pennsylvania Superior Court upheld an 
award to his widow. 

In Balzer v. Saginaw Beef Company, 199 Mich. 374. 165 
N. W. 985. the evidence showed that an employee was strong 
and healthy before he sustained injury, and after the injury it 
was discovered that the employee was suffering from diabetes. 
An award based upon the claim that the injury caused the 
diabetes was upheld. 

Compare also Commercial Casualty Insurance Company v. 
Iloage, deputy commissioner, 64 App. D. C. 15S. 75 F. (2d) 
677. certiorari denied 295 U. S. 733. involving death of an em¬ 
ployee as a result of a heart condition which was precipitated 
by strenuous exertion in handling sacks of potatoes. 

CONCLUSION 

In conclusion the attention of the Court is invited to the 
case of Maryland Casualty Company v. Cardillo, deputy com¬ 
missioner, 70 App. D. C. 121, 104 F. (2d) 254. in which, as in 
the present case, the sole question involved was whether cer- 
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tain findings of fact of the deputy commissioner relating tb the 
disability of the injured employee, James William Divers, 
were supported by competent evidence. The language of the 
per curiam opinion in that case is particularly applicable ip the 

present case. There this Court said: i 

! 

The appeal is wholly based on the ground that tjhere 
was no evidence to support the finding of continuing 
injury. We have examined the evidence carefully land 
are of the opinion that there is enough in the record to 
justify the Commissioner’s conclusion and order. It is 
of no consequence that we might have reached a ^dif¬ 
ferent conclusion or that there is a sharp conflict in I the 
testimony or even that the evidence preponderates 
strongly against the claimant. Under the statute! we 
cannot substitute our judgment for the Commissioner’s 
judgment, nor can we weigh the evidence. As we hiave 
many times said, on questions of fact as to the injury 
the findings of the Commissioner, when supported; by 
substantial evidence, are final. [Citing cases.] 
[Italics supplied.] j 

Counsel for appellants rely almost entirely on Liberty 
Mutual Insurance Company v. Hoage, deputy commissioner, 
02 App. D. C. 189. 65 F. (2d) 822, the so-called Smith case, 
cited on page 18 of appellants' brief, in which this Court held 
that the findings of fact of the deputy commissioner that the 
death of the employee (Richard Smith) resulted from heat 
exhaustion was not supported by evidence. The Smith case 
is clearly distinguishable. The employee in that case was not 
a diabetic, had not undergone four operations, had not spent 
322 days in a hospital as the result of an injury sustained, ljad 
not suffered prolonged and continuous disability from date of 
the injury until death, and the medical evidence in that ciise 
was not as favorable to the claimant as in the present case. 

This Court’s reference in its opinion in the Smith case, 
supra, to Dr. Hunter’s testimony is not applicable to the pres¬ 
ent case. In the Smith case this Court commented that l)r. 
Hunter was a “disinterested witness,” he having been asked 
by the District Coroner to make a pathological and micro- 

j 

i 
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scopic examination of the tissues of the body of the deceased 
in order to make a correct record of the cause of death. In 
the present case Dr. Hunter was not a disinterested witness. 
His work in this case was paid for by the insurance carrier 
(R. 81), and, although requested, a copy of his autopsy report 
was not furnished counsel for Margaret Cook, the claimant 
(R. 82). 

It is respectfully submitted that the lower Court properly 
dismissed the bill of complaint and that its action in this re¬ 
spect should be affirmed, with costs to appellees. 
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